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FRoOM THE SEcTION CHAIR

THomAs G. WALKER,
EMORY UNIVERSITY

Although it seems not so long ago that we met in San Francisco, preparations
for the 1997 APSA meeting in Washington already are well underway. The Law
and Courts Section, of course, will sponsor a full set of research and discussion
panels, organized this year by Lee Epstein. And the Section will have its annual
business meeting and cocktail party on the Friday night of the convention

One of the more important events of the business meeting will be the elec-
tion of new Section officers. This year we will need to choose a new Chair-Elect
to replace Joel Grossman who moves up to Chair. We will also fill three positions

on the Section Execu-
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Also at the annual business meeting, we will be honoring those members of
the Section who have produced outstanding research efforts. The committees to
select the best paper presented at the San Francisco meetings and the best book
on Law and Courts published in 1996 are already in the process of evaluating the
papers and books nominated for these awards. The committee to select the win-
ner of the Lifetime Achievement Award is about to begin its deliberations as well.
The competition for one award, however, remains open. The deadline for nomi-
nating papers for the CQ Press Award for the best paper on law and courts written
by a graduate student is not until June 1. Finally, If you are a faculty member who
receives an outstanding paper written by a graduate student this spring term, please
consider nominating that paper for the CQ Press Award. Award rules and nomi-
nation instructions are found on page 22 of this issuawfand Courts.
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WEBSITES & DiscussioN LIsTs

THE LAw AND COURTS WEBSITE

HTTP.//WWW.ARTSCI.WUSTL.EDU/~POLISCI/LAWCOURT.HTML

To View Complete Listing of the Panels for the 1997 APSA Meeting

Click on “Information about Conferences.”

THE LLAW AND
COURTS

DiscussioN LisT

LAWCOURTS-L

To join the conversation send an e-mail to
LISTPROC@USC.EDU.
In the body of the message write:

SUBSCRIBE LAWCOURTS-L <your
name>

Join Topay!

LAWCOURTS-L is moderated by Howard Gillmg

(gillman@rcf.usc.edu)

THE LAW AND

PoLriTics Book
REVIEW

The World Wide Web site for the Law af{d
http://mww.psci.unt.edu/Ipbeblitics Book Re
view, edited by Neal Tate at the University pf
North Texas:

HTTP://WWW.PSCI.UNT.EDU/LPBR/

All reviews should be accessible on the me.
Please send suggestions to C. Neal Jlte
(Neal_Tate@unt.edu)

SUBSCRIBERS

LPBR-L has now been relocated to tpe
LISTSERV at the University of North Texag.
The list is now named UNT-LPBR to be cop-

sistent with local nhaming conventions. u

should have received a welcome message |Roti-
fying you that you have been subscribed jgnd
giving instructions for accessing the list.

To SUBSCRIBE

SEND THE FOLLOWING MESSAGE TO
LISTSERV@UNT.EDU
SUBSCRIBE UNT-LPBR your name
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THE NEW INSTITUTIONALISM, PART [l

LEE EPSTEIN AND JACK KNIGHT, WASHINGTON UNIVERSITY IN ST. Louis

For the last issue dfaw and Courts Howard Gillman approach that has been advanced by economists and political
penned an intelligent essay on the new institutiondlisis. scientists working in other fieldsWe can, thus, state our
primary purpose was, as he put it, “to draw attention to typdmary argument as follows: We can best explain the choices
approaches—rational choice, a.k.a. ‘the strategic approacif justices as strategic behavior, and not merely as responses
and interpretive-historical institutionalism—and then say sorteeideological values.
nice things on behalf of the lattér.” Shortly we detail the benefits and limitations of this ap-

These constitute our general aims, as well—though, mbach. For now, we simply want to be clear about its key
course, we plan to say something nice about the former, st@mponents: justices’ actions are directed toward the attain-
tegic rationality. We also hope to delimit our points of disnent of goals, justices are strategic, and institutions structure
agreement and, yes, agreement with some of the notiongigtices’ interactions.

Gillman’s essay. JusTices As GOAL-ORIENTED ACTORS

Before joining the issue, we begin with a brief review of A key assumption of rational choice explanations is that
strategic rationality. We think this step is necessary beca@stors make decisions consistent with their goals and inter-
confusion seems to exist over just what the account is €gfs. Indeed, we say that a “rational” decision occurs when an
about. This is particularly evident from Gillman’s charge thactor takes a course of action (makes a decision) that satisfies
the strategic approach “risks” the problem offer desires most efficiently. All this means is that when a po-
over-inclusiveness (that is, it “conflates any context of stratéical actor selects, say, between two alternative courses of
gic decisionmaking with the presence of ‘institutional’ corfction, she will choose the one that she thinks most likely to
straints and opportuniti€y” We believe this charge is mis-help her attain her goals; all we need to assume is that she
taken, and hope to demonstrate as much in our review. acts “intentionally and optimally” toward some specific ob-

In the second section we emphasize our general agreeriesiive’
with another of Gillman’s concerns, namely, the strategic ap-Rational choice accounts further suppose that an actor can
proach is under-inclusive in the sense that rank the alternative courses of action available to her in terms

it fails to account for important features of institu-  Of her preferences over the outcomes that she expects the ac-
tional politics - such as the possibility that institu- tions to produce. Once the actor establishes the relationship
tional norms may shape or constitute the preferences between actions and outcomes, she can compare the relative
and interests of officeholders (thus making benefits of the alternative actions, and choose the alternative

preference-formation endogenous to the analysis ratherthat produces the highest-ranked outcome.
than exogenous) and that this may include instilling ~ To see this point, consider the simple example depicted in
in them the motivation of duty and professional re- Figure 1 (see page 8). It shows the possible choices— or-
sponsibility (which may combat or supplant the im- dered from left to right— confronting U.S. Supreme Court
pulse to maximize personal preferendes). justices in a case involving this question: For how many hours
At the same time, we seek to broaden the scope of the @@ the federal government detain a criminal suspect between
tique. For under-inclusiveness is a potential problem not oglyvarrantless arrest and a determination of probable cause?
in the strategic approach to judicial politics but in others (idve have labeled three of the possibilities: 24, 36, and 48
cluding his favorite, the interpretive-historical), as well. ~ hours.
THe StraTEGIC AccounT oF JubiciaL Decisions Suppose justice X was to select among the three possible
The strategic account of judicial decisions rests on a falternatives; further suppose that she genuinely prefers 24
simple propositions: Justices may be primarily seekers of lleurs to 36 hours to 48 hours. If that were the case, we would
gal policy, but they are not unsophisticated actors who maley justice X acted rationally if she made those individual
decisions based merely on their ideological attitdttestead, choices that led to a decision by the full Court which estab-
justices are strategic actors who realize that their abilitylished a standard closest to 24 hours.
achieve their goals depends on a consideration of the prefeffo give meaning to this assumption, namely that people
ences of other actors, of the choices they expect others to miadaximize their preferences, however, we must specify the con-
and of the institutional context in which they act. We, aridnt of actors’ goal$And that is where the notion of justices
others, call this a strategic account because the key ideas itseekers of legal policy” comes in. On most strategic ac-
contains are drawn from the rational choice paradigm, counts, a major goal of Supreme Court justices is to see the
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law—over the long term— reflect their preferred policy posiean people. The logic here is as folldivAs all students of
tions, and that they will take actions to advance this objed-S. politics know, two key concepts undergird our constitu-
tive1° tional system. The first is the separation of powers doctrine,
In so writing, we—as do most scholars who adopt thismder which each of the branches has a distinct function: the
account—recognize that policy it is not the only goal justicdsgislature makes the laws, the executive implements those
pursue; there are others, with the establishment and retentams, and the judiciary interprets them. The second is the no-
of the legitimacy of the Court being an important one. For, #isn of checks and balances: each branch of government im-
so many scholars have written, before the Court can malases limits on the primary function of the others. For ex-
authoritative policy, that is, policy that other institutions, themple, the judiciary may interpret laws and even strike them
public, and states will view as binding on them, it must podewn as being in violation of the Constitution. But congres-
sess some level of respect. sional committees can introduce legislation to override the
Still, we should not lose sight of the fact that legitimacyCourt’s decision; if they do, Congress must act by adopting
like most other goals scholars ascribe to justices, is a metiress committee’s recommendation, adopting a different ver-
to an end—and that end is the substantive content of the laion of it, or rejecting it. If Congress takes action, then the
We do not think of this as a particularly controversial clainpresident has the option of vetoing the law. In this sequence,
Justices may have goals other than policy, but no seridhe last “move” rests again with Congress, which must de-
scholar of the Court would claim that policy is not primeide whether to override the president’s véto.
among them. Indeed, this is perhaps one of the few thingdt is just these kinds of checks that lead policy-oriented
over which most social scientists agree. justices to concern themselves with the positions of Congress,
STRATEGIC JUSTICES the president, and even the public. For if their objective is to
The second part of the strategic account ties back to g their favored policies become the ultimate law of the land,
first: For justices to maximize their preferences, they must aen they must take into account the preferences of the key
strategically in making their choices. By “strategic,” we mea#ctors and the actions they expect them to take. Or else they
that judicial decision making is interdependent. That is,ran the risk of seeing Congress replace their most preferred
justice acts strategically when she realizes that her fate @@sition with their least. Or of massive non-compliance with
pends on the preferences of other actors and the actionstab# rulings in which case their policy fails to take on the
expects them to take (not just on her own preferences apgte of lawts
actions):* To see these points, let us revisit the example depicted in
Occasionally, strategic calculations will lead justices to votggure 1, and assume that at the time the Court was deciding
their sincere preferences or sign opinions that reflect thefhe dispute a majority of justices favored fewer hours than the
Suppose, in the example above, that all nine Supreme Cather branches of government. What standard would a strate-
justices agreed to 24 hours and that justice X was to write §ig policy-maximizing Court advance? Under these circum-
opinion of the Court. If that was so, then justice X would bgtances, the Court may be unwise to vote its sincere prefer-
free to craft an opinion that reflected her sincere preferenegges: If the Court articulates a 24-hour standard, Congress
since they are the same as the Courtss. In other instang@gy try to override its decision by writing 48 into law. As a
strategic calculations lead justices to act in a sophisticategult, the Court would have strong incentive to compromise
fashion (that is, in a way that does not reflect their sincereigy preferences and adopt 36 hours—or, at least, some num-
true preferences) so as to avoid the possibility of seeing theér that Congress believed was the best it could do under the
most preferred policy rejected by their colleagues in favor efrcumstances and, accordingly, would leave undisturbed.
their least preferred one. Suppose that justice X believed thadf course, by acting in this sort of sophisticated fashion
only three other justices supported her preferred policy of e Court's majority will neither see its most preferred posi-
hours. Since X knows that she needs the signatures of at I68&t(24 hours) nor its least preferred position (48 hours) writ-
four others if her opinion is to become the law of the lXd, ten into law. Yet, this course of action—the rational course of
might choose to write an opinion that adopted a 36-, rathgftion under the circumstances—may lead to the best pos-
than 24-, hour rule. Why? Because, based on her knowledgsie outcome for the majority, 36 hours.
of the preferences of the other justices and the choices Bbisarutions
expected them to make, 36 hours would allow her to avoidEven from our simple example over the choice of hours,
her least preferred position (48 hours)—and not becausevé can see that policy-oriented justices face a complex strate-
was her first choice. gic decision in their efforts to affect the nature of the law. In
But strategic considerations do not simply involve calcattempting to create policies that reflect their own preferences,
lations over what colleagues will do. Justices must also canr approach suggests that they must take account of two sets
sider the preferences of other key political actors, includirgf rules governing two different strategic relationships: (1)
members of the elected branches of government and the Amigxé- internal relations among the justices and (2) the relations
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between the Court and relevant external actors, such as mis@-separate actions of the branches of government but from
bers of the other branches of government and the Ameritha interaction among them. Thus, it follows that for any set
people. Their success in creating particular laws dependsbactors to make authoritative policy—be they justices, leg-
their ability to anticipate the reactions of those other actorsstators, or executives—they must take account of this insti-
these relationships to their own decisions. That is, the effagtional constraint by formulating expectations about the pref-
tiveness of a particular justice is in part a function of hogrences of the other relevant actors and what they expect them
well she is able to develop reliable expectations of the actidaslo when making their own choices.
of others. It is in this important task of expectation formation Of course, there are many other institutions that structure
that social and political institutions—sets of rules that struttie relations between justices and external communities, in-
ture social interactions in particular ways— play a crucieluding legitimacy norms (e.g., the norm favoring respect for
role in the strategic account. precedent and the norm disfavoring the creation of new is-
Many internal Court rules assist the justices in this wagues)-’ But the general point applies with equal force to all of
The requirement of a majority for precedent is certainly orteese: On the strategic account, we cannot fully understand
Under this norm, justices know that they must attain the stbe courses of action justices take unless we consider the in-
natures of at least four justices for their decisions to becostiéutional context under which they operate.
precedent. This rule, as we noted above, can induce sophisti-ProBLEM OF UNDER-INCLUSIVENESS
cated behavior on the part of justices who, based on theiHaving now clarified the basic logic of the strategic ac-
beliefs about the preferences and likely actions of their cepunt, we want to acknowledge that it is under-inclusive, in
leagues, do not think that four others share their preferentlee.sense that it cannot explain everything. But how does this
The “Rule of Fouris another institution that provides infordistinguish it from the other prevailing approaches to judicial
mation to assist the justices in making choices. Most obviqiglitics? None of these has exclusive purchase on understand-
is that justices know that they generally must attract at le#gt law and courts, despite occasional claims to the contrary
four votes to hear a case. If they do not, they will needl their proponents; indeed, each fails to some extent to ac-
bargain with their colleagues to attain the requisite nuiabegount adequately “for important features of institutional poli-
There are also rules that govern the relationship betwéigs.”® The relevant question, then, is: what are the implica-
the Court and external actors—with an especially importdigins of this failure?
one being an institution underlying the U.S. Constitution, In* what follows, we consider two: (1) the
the separation of powers system. As we have already notetgrpretive-historical approach explains everything that the
that system, along with informal rules that have evolved owsffategic approach does and more and (2) the
time (such as the power of judicial review), endows eattiierpretive-historical approach captures features necessary
branch of government with significant powers and authorig explaining judicial behavior that no other approach does,
over its sphere. At the same time, it provides explicit chesk®ile no other approach captures necessary features that the
on the exercise of those powers such that each branchigtgipretive-historical approach fails to capture.
impose limits on the others. We selected these to respond to an error we believe Gillman
To understand why this system is so important to the choi€@snmitted in his essay, and one that scholars commonly com-
justices make, reconsider the task facing justice X who muogt in similar methodological debates over under-inclusive-
decide whether to write an opinion that adopts a 24- or 36éss: Drawing the conclusion that approach Y is clearly infe-
48-hour rule. On the one hand, X must be attentive to intégr to alternative Z (the one preferred by the critic) because Y
nal norms of the Court; for example, only those rules to whigannot explain something or answer some important ques-
at least five members of the Court subscribe will be estdien. This seems to reflect a belief that it is sufficient to show
lished. Thus, she may have to modify her most preferred poliig weaknesses of one approach as a way of satisfying a claim
choice in order to accommodate the preferences of the o@fdhe superiority of another. To be fair, it is not clear whether
members of the Court. On the other hand, she must be atégifiman believes that his criticisms of the strategic approach
tive to the strategic dimensions of judicial decision makirgptablish the superiority of the interpretive-historical alterna-
outside of the Court: Because she serves on one of ttite& but some passages in his essay suggest that he does.
branches of government, her decisions are subject to the ch¥¢kether Gillman does or not, many critics of the strategic
and balances inherent in the separation of powers systen@pproach apparently do. So it is instructive to think about
stantiated in the Constitution. Hence to create effacious l4fvat would have to be the case to support this view.
justice X must take into account the preferences and expecteBoes the Interpretive-Historical Approach Explain Ev-
actions of these other political actors. erything that the Strategic Approach Does and More?
Seen in this way, the rule of checks and balances provide©ne implication that might follow from the under-inclu-
justices (and all other governmental actors) with importagiveness of the strategic approach is that the
information: Policy in the United States emanates not frofterpretive-historical approach explains everything that the
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strategic approach does and more. We can find possible supA second possible implication of the under-inclusiveness
port for this claim in Gillman’s assertion that the contribwef the strategic approach goes something like this: The
tions of the strategic approach are generally redundant simterpretive-historical approach captures features necessary
interpretivists are already attentive to strategic behavior. oexplaining judicial behavior that no other approach does,
back up this claim, Gillman offers two arguments. The firgthile no other approach captures necessary features that the
is implicit in his conclusion that the strategic behavior of jusierpretive-historical approach fails to capture. The most com-
tices is “always a kind of strategic behavior that is sarmelling issue that might support this position—and one that
tioned by prevailing institutional norm®.The logic here is Gillman emphasizes (rightly so)— is the endogeneity of pref-
that strategic behavior is really a function of normative coerences.
straints, which are best explained by the organizational logicTo be sure, formal rational choice models do not generally
of the judicial system. But, if Gillman is correct (which weddress preference formation. We would go so far as to say
accept only for the sake of argument), this does not cotlrt this is a significant weakness of the account and a poten-
against the strategic approach, for—as we explained abovial-source of strength among others, including the interpre-
strategic behavior should always take account of institutiotise approach. But two points should be noted. First, scholars
sanctions and constraints. So, even on Gillman’s own chaho employ the interpretive-historical approach tend not to
acterization of strategic behavior, the primary explanationtatkle the endogeneity of preferences as a general research
that behavior will rest on the answer to the question of wiegtestion; they usually limit their analysis to showing, as is
explains the relevant institutional norm. On this question wgident in Gillman’s own argument, that judicial actors are
place our bets on an explanation that highlights the politicabtivated by non-instrumental factors. (Hence, Gillman’s
elements of institutional development rather than on an aoncern with “why ‘instrumentalism’ has such a hypnotic
count that rests on organizational logic and is often groundeald on the imagination of our fiel&) This preoccupation
on an unspecified functionalisthMore generally, the ques-with emphasizing that political actors are not merely moti-
tion of institutional development is a researchable questiorveded by narrow self-interest weakens the contribution that
which we believe the strategic approach has important thirlgs interpretive-historical approach could make to the general
to contribute. guestion of preference-formation: While the stress on
The second source of evidence of the redundancy of timm-instrumental motivations is a salutary antidote to an ex-
strategic approach offered by Gillman relates to some of @lusive focus on self-interest (or policy preferences as it is
previous worké! He asserts that our demonstration of the stnasually formulated in this literature), it prevents advocates of
tegic interaction between Jefferson and Marshdlanbury the interpretive-historical approach from developing a com-
v. Madisoi?is consistent with the view of the case advocat@dehensive approach to the important issue of judicial moti-
by “interpretive scholars for as long as we can remembervation.
We disagree, believing instead that our study demonstrateSecond, we cannot necessarily conclude that strategic be-
the importance of detailed and systematic analyses of the steasior may not play an important role in such a process sim-
tegic interactions in which justices engage. In fact, in the @b because formal models of strategic decision making fail to
say, we argue that most prior studies misunderstood the dtike adequate account of preference formation. To the extent
tegic problem facing Marshall. He was not, as many maihat preferences affect choice and, thus, judicial outcomes,
tain, a shrewd strategist who outwitted Jefferson; rather,dwod reasons exist to believe that political actors will attempt
was merely a strategic political actor who accommodatedteategically to influence preferences. Of course, there is much
political environment that was strongly weighted against himve need to learn about these processes, and this is an area on
Without close attention to the strategic implications of thehich the strategic and interpretivist-historical approaches
beliefs that both Marshall and Jefferson held about the posuld work together to further our understanding. But—and
sible consequences of their actions, we would not have b#es is the more general and important point— the case has
able to demonstrate the strength of that conclusion. In othet been made that the interpretive-historical approach has
words, at least in part because we could not have adequateipe exclusive purchase on this essential feature of judicial
undertaken this analysis by invoking the interpretive-historigadlitics.
account alone, we cannot conclude—nor can we agree VBtscussion
Gillman—that his favored approach encompasses strategid he major lesson we draw from the fact of
behavior and more. under-inclusiveness is that it is unwise to take a position about
Does the Interpretive-Historical Approach Capture Fedhe a priori superiority of a particular approach. We think,
tures Necessary to Explaining Judicial Behavior that NBstead, that the present state of the discipline recommends a
Other Approach Does, While No Other Approach Captursgmpathetic division of labor. For those of us who seek to
Necessary Features that the Interpretive-Historical Approagtiound our explanations at the micro-level of intentional ac-
Fails to Capture? tion, a comprehensive approach would require a general theory
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of motivations such as the one offered by Weber in his anafelinda Gann Hall, e.g., “Constituent Influence in State Su-
sis of social action ifcconomy and Societyith such an preme Courts,” 49ournal of Politics(1987): 1117-1124 and
approach we could presumably accommodate both instiialectoral Politics and Strategic Voting in State Supreme
mental rationality (central to the strategic approach) afdurts,” 54Journal of Politics(1992): 427-446; and Melinda
value rationality (which we take to be a central feature @&nn Hall and Paul Brace, e.g., “Order in the Courts: A Neo-
the interpretive-historical approach) in our understandifiggtitutional Approach to Judicial Consensus,\#@stern Po-
of judicial decision makingAt present, however, no suchlitical Quarterly (1989):391-407 and “The Vicissitudes of Death
comprehensive framework exists. by Decree: Forces Influencing Capital Punishment Decision
Thus, we agree with Gillman when he argues that tM@king in State Supreme Courts,” ocial Science Quar-
appropriateness of a particular approach is a function of {8y (1994): 136-151.
specific question being asked. Some questions are better ap- e refer to non-parametric or strategic choice accounts.
proached with different methods. And our understandingléf'def these, individuals make rational decisions but the ratio-

law and courts should be the product of the interaction"8 course of action is contingent upon their expectations about
these different approaches. what other players will do unless they have a dominant strategy

(a particular strategic choice that will produce the best outcome

Figure 1. How Long Can the Government Detain a Suspect?

24 hrs. 36 hrs. 48 hrs.

/
Left Right

(Less Hours) (More Hours)

We also agree with Gillman's endorsement of Smlthr% rdless of what the others do). See Peter C. Ordeshook,

astute observation that, in assessing the relative merit% ftical Theory PrimexNew York: Routledge, 1992)
different methods, the relevant question is which approac It also hasybeen applied to tHe ColrrtEglJer,nents 6f Judi-

: 2@ . .
IS ((jjomghthe mqtsr;[ évoq(r.] Whererz] we differ frﬁjn:jG'”Tr?nl_cial Strategy (Chicago: University of Chicago Press, 1964),
(@n petrh ag.‘“;‘fw' ¢ mi )Isr?{z?g OVQI V;'ﬁ WOlt" ttrhav';l € ICarter F. Murphy paints a portrait of shrewd justices, who an-
among the difterent approaciesor, to the extent tha manyticipate or know the responses of their colleagues and of other

socio-legal phenomena contain a political dimension, Wae\ant actors, and take them into account in their decision
would |nS|s_t that the strategic account has a fupdame king; of a group that would rather hand down a ruling that
role to play in our efforts to develop a comprehensive Undefmes close to, but may not exactly reflect, its preferences than,
standing of those phenomena. in the long run, see another political institution (e.g., Con-
gress) completely reverse its decisions or move policy well away
from its ideal points. Elements, in other words, elucidates the
Notes strategic nature of judicial decision making.

*Howard Gillman, “The New Institutionalism, Part I: More recently a group of (mainly) law and business school
More and Less Than Strategy: Some Advantages to  professors have adopted rational choice theory to study the role
Interpretive Institutionalism in the Analysis of Judicial  of the Court in the governmental system. See, for example,

Politics,” 7Law and Court1996-97): 6-11. William N. Eskridge, Jr., “Overriding Supreme Court Statu-
2|bid., 7. tory Interpretation Decisions,” 10Yale Law Journal
3Ibid. (1991):331-417; Daniel A. Farber, and Philip P. Frickeyy
41did. and Public ChoicéChicago: University of Chicago Press, 1991);

*We adopt the material in this section from our forthcorgohn Ferejohn, and Barry Weingast, “A Positive Theory of
ing book, The Choices Justices Maké/ashington, D.C.: Statutory Interpretation,” énternational Review of Law and
CQ Press). In this article, as@moices we limit our discus- Economics(1992):263-279; Daniel B. Rodriguez, “The Posi-
sion to the decision making of U.S. Supreme Court justicgge Political Dimensions of Regulatory Reform,” Washing-

For strategic analyses of other kinds of jurists, see work by
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ton University Law Quarterly{1994):1-150; and Pablo T.and Knight,The Choices Justices Makad H.W. PerrnyDe-
Spiller and Rafael Gely, “Congressional Control of Judicigiding to DecidéCambridge: Harvard University Press, 1991).
Independence: The Determinants of U.S. Supreme Court’For more details, see Jack Knight and Lee Epstein, “The
Labor-Relations Decisions, 1949-1988,” BAND Journal Norm of Stare Decisis,” 4®merican Journal of Political

of Economicg1992):463-492. Sciencd1996): 1018-1035; and Lee Epstein, Jeffrey A. Segal,
8 Jack KnightJnstitutions and Social Confli¢€ambridge: and Timothy Johnson, “The Claim of Issue Creation on the
Cambridge University Press 1992), 17. U.S. Supreme Court,” 98merican Political Science Review

° If we do not, then our resulting explanations take on(#996): 845-852.
tautological quality, “since we can always assert that person’s® Gillman, 7.
goal is to do precisely what we observe him or her to be do-+°|bid., 9.
ing” (OrdeshookA Political Theory Primer 10-11). 20See Knight,Institutions and Social Conflict

°By emphasizing “over the long term,” we mean that jus- 2*Here we should give proper credit where itis due. Gillman
tices wish to create effacious policy, that is, policy that otheites Knight as co-authoring (with Epstein) a 1995 paper on
actors will respect and with which they will comply. Ex parte McCardlg7 Wall. 506 (1869). That paper was in

We also hasten to add that while strategic accounts tyfaiet written by Epstein and Walker (“The Role of the Supreme
cally assume that justices are policy seekers, this need naCbertin American Society: Playing the Reconstruction Game,”
the case. It is up to the researcher to specify the conteninafontemplating Courised. Lee Epstein [Washington, D.C.:
actors goals so as to give meaning to the assumption that peGRlePress, 1995]). Knight and Epstein did write the 1996 ar-
are preference maximizers. And, in fact, there are strateggite on Marbury v. Madison1 Cr. 137 (1803) (“On the
accounts that attribute other goals to justices. See, for exampteuggle for Judicial Supremacy,” 3&w & Society Review
John A. Ferejohn and Barry Weingast. “A Positive Theory ff996]: 87-120).

Statutory Interpretation.” 21 Cr. 137 (1803).

1 See Charles M. Cameron, “Decision-Making and Posi- 2 Gillman, 9.
tive Political Theory (Or, Using Game Theory to Study Judi- *|bid.
cial Politics),” paper presented at the 1994 Columbus Confer2 See Jack Knight, “Interpretation as Social Interaction,”
ence, Columbus OH. (Unpublished Manuscript, Washington University in St.

2Opinions that fail to obtain the signatures of a majorityouis), for a general discussion of what such an approach
become *“judgments of the Court,” which lack precedentialight look like for explanations of legal interpretation.
value. This majority requirement for precedent is one of the?Rogers Smith, “Ideas, Institutions, and Strategic Choice,”
Court's many norms, a subject we take up shortly. 28 Polity (1995): 135.

3 We adopt this paragraph from Lee Epstein and Thomas’ Given space limitations, we note only briefly an addi-
G. Walker,Constitutional Law for a Changing America: In-tional point of disagreement with Gillman—that the strategic
stitutional Powers and Constrain{8vashington, D.C.: CQ approach fails to contribute to our understanding of impor-
Press, 1995), 45-47. tant normative questions. This is an oft-stated criticism of ra-

“ Here we describe a sequence in which the Court makesal choice theory. But we fail to see the merit of this sweep-
the first “move” and Congress, the last. Of course, it is pdsg claim. Many normative questions rest primarily on an
sible to lay out other sequences and to include other (or diffgnderstanding of the consequences of institutional arrange-
ent) actors (see Christopher Zorn, “Congress and the Suprenets, public policies, or particular judicial decisions. One of
Court: Reevaluating the ‘Interest Group Perspective’,” pajggie benefits of the strategic approach is that it allows us to
presented at the 1995 annual meeting of the Midwest Politigate clearly the aggregate consequences of the interaction of
Science Association, Chicago). For example, we could candividual social action.
struct a scenario in which the Court moves first; congressionalFor examples of philosophical arguments that employ the
committees and Congress again go next but, this time, theplications of strategic analysis in constructing their norma-
propose a constitutional amendment (rather than a law); aive justifications, see Jack Knight and James Johnson, “Pub-
the states (not the president) have the last turn by decidio@Choice and the Rule of Law: Rational Choice Theories of
whether or not to ratify the amendment. Statutory Interpretation, “ iNomos: The Rule of Lawd. lan

* They also open themselves up for other forms of retal@hapiro (New York University Press, 1994); and Jack Knight
tion on the part of Congress and the President: legislati@md James Johnson, “The Political Consequences of Pragma-
removing their ability to hear certain kinds of cases and inism,” 24 Political Theory(1996): 68-96. As in our earlier
peachment, to name just two. See Muritigments of Judi- discussion, our claim here is not that strategic analysis is suf-
cial Strategy ficient to answer important normative questions; rather we

16 Such bargaining typically takes the form of a threat taim that it will often be central to understanding the social
publish a dissent from a certiorari denial. For more, see Epsisfinomena that is at the core of our normative claims.
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PLaciNg JupiciaL MoTIVES IN CONTEXT:
A Response to Lee Epstein and Jack Knight

HowARD GILLMAN , UNIVERSITY OF SOUTHERN CAIIFORNLA

Let me begin with those points of agreement that malketif we are interested in examining aspects of institutional
our remaining disagreements purely academic (and thpljtics that are not usefully described as strategic. | have
for us, still worth discussing). We agree that there are &mind the possibility that institutions encourage affiliated
vantages to exploring the ways in which judiciahembers to pursue particular substantive political missions
decisionmaking is influenced, constrained, or constitutedfunctions (including institutional maintenance) that are
by institutional contexts. We also agree (contrary to whait best characterized in the language of self interest or that
Epstein and Knight suggest) that our accounts should éhey generate some decisionmaking routines that are less
phasize “the political elements institutional developmerttian fully deliberative. Epstein and Knight address the
and not merely “organizational logic” or functionalism. Wermer when they acknowledge that the emphasis among
agree that we will develop a better understanding of tinerpretivists “on non-instrumental motivations is a salu-
Court as an institution if we move away from methodologary antidote to an exclusive focus on self-interest (or policy
cal orthodoxy and toward an appreciation of the wayspreferences as it is usually formulated in this literature),”
which different methods can shed light on different dimehut they are also worry that this emphasis “prevents advo-
sions of institutional politics. No single method can illumeates of the interpretive-historical approach from develop-
nate everything we might be interested in knowing, aimdy a comprehensive approach to the important issue of
this means that we should evaluate the strengths and waakicial motivation.” If this is meant to suggest that
nesses of various approaches by asking whether they giterpretivists exclude from their analysis the motivation
us satisfying answers to particular questions. And so tifestrategic rationality and focus instead on non-instrumental
benefits of rational choice institutionalism should not bmotivations, then we have an example of an easily cor-
discounted on the grounds that it does not explain evalseted misunderstanding, since (as | suggested in my ear-
thing about institutional politics and the new historical irier essay) interpretivists have been discussing strategic
stitutionalism should not be discounted on the grounds thehavior on the Court for some time. In fact, our prefer-
it uses data that is not machine readable and feels no rezme is to treat the issue of motivation (judicial values, pur-
to translate explanations into models. poses, agendas, interests, institutional perspectives) as a

In my original essay | indicated that | was not makingentral object of inquiry, and this is one of the reasons why
“an argument about the inherent problems” with rationak think (perhaps mistakenly) that we have a conceptual
choice or positive political theory. | pointed out that bedvantage over approaches that simply assume that judges
cause “most powerholders are in the habit of thinking stest on the basis of only one overarching motivation (such
tegically at least some of the time” there are good reasasshe pursuit of policy preferences).
to believe that rational choice accounts “can be quite illu-Whether the ascription of a single mativation limits the
minating.” In other words, if we are evaluating the strengtrenge of behavior that can be usefully explored by the stra-
of particular approaches in light of how well they answigic approach depends, of course, on how the concept of
particular questions, it seems to me that the strategic ‘strategic decisionmaking” is defined. Epstein and Knight
proach holds great promise in helping us understand whiaggest that a decisionmaker is being strategic when she
would lead judges to vote in ways that did not appear“tealizes that her fate depends on the preferences of others’
reflect their sincere preferences (if that's what “strategictions and the actions that she expects them to take (not
decisionmaking” means; see below). Game theory hagas$t on her own preferences and actions)”; in other words,
ways been pretty good at illuminating why people do note thinks strategically when one attempts to promote the
always do what seems to be in their best interest, sucleffisient accomplishment of one’s long-term interests in a
avoiding arms races or confessing to crimes. way that anticipates the likely behavior of others. The ex-

| did claim (in what | thought was a rather modest, selimples offered by Epstein and Knight convey an image of
evident point) that the strategic approach may be less sstices as (a) focused exclusively on short-term goals (e.g.,
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announcing a rule that requires suspects arrested withdotgal” methods (e.g., reviewing conference notes, draft
warrant to come before a magistrate within 24 hours), @iginions, memos, and memoirs) in order to better under-
willing to decide a case on the basis of their sincerely-hatdnd the justices’ jurisprudence and deliberatibits £3).
positions on the merits only when there are no discernibleThe same kind of interpretive analysis is hecessary in
intracourt or inter-institutional challenges to that positionrder to determine whether justices are attempting to evade
(c) inclined to a decide a case on the basis of something ées¥licts with powerholders in other institutions. | think
than their most preferred positions if concessions seem rtke-evidence suggests that Marshall acted strategically when
essary to secure a majority or to evade an unwantedherefused to order the Virginia Supreme Court to release
sponse from powerholders in other institutions, and (tie Cohen brothers i@ohens v. Mirginigbut | also think
prepared to make a decision on the basis of positions wifitat when the Court refused to issue an injunction against
which they fundamentally disagree in order to avoid tiresident Andrew Johnsorivtississippi v. Johnsdtwas
threat of a consequence they consider even worse thandpglying well-established constitutional principles. Advo-
ing a particular case. cates of the strategic approach want to claim that judges
I will suggest in a moment that strategic behavior neate sometimes forced to back down when challenged by
not be limited to decisions to bargain or retreat. But agher institutions, and interpretivists agree; but we also
suming for the moment that this is the feature of institwonder how we are to know whether we are witnessing
tional politics that advocates of the strategic approach wtr performance of what some strategic scholars refer to as
to highlight (mostly as an addendum to the attitudinal‘separation of powers game,” or a more straightforward
model), it should be noted that there is little reason to thiapplication of separation of powers principles, except
that Supreme Court justices are frequently forced to babkough an interpretive reconstruction of prevailing legal
away from their position on the substantive merits of a caisgerpretations and political contexts?
particularly at a time in the Court’s history when justices While the strategic approach is often sold as a more so-
seem less enamored with the norms against individual oihisticated version of the attitudinal model (in that it sheds
ion writing. More importantly, if there is a disagreemefight on those circumstances when judges are forced to back
about this, interpretivists think that the best way to deteff their preferred positions), it is important to note that
mine whether a justice acted sincerely or strategically tfilere is nothing about the definition of strategic behavior
these are to be considered two different things) is througbfiered by Epstein and Knight that requires a strategic
careful (interpretive) examination of whether the justicelecisionmaker to adjust her preferences when faced with
believed that circumstances forced them off their preferigessure or uncertainty. In fact, for an institution that is
positions. We need this information about the justicesxpected to remain independent of political pressure, it
actual perceptions and interpretations of events becausavbeald seem that the least strategic course of action would
mere fact that a justice may have changed her mind duttiggto develop a reputation for bargaining, retreating, and
the opinion-writing stage, or that the Court appears to haxading. Indeed, the course of action that might best maxi-
avoided a conflict with a coordinate branch of governmentjze the interests of the justices in the long run would be to
is not sufficient evidence of a strategic bargain or retreatt in away that appeared principled rather than strategic
One of the first points made by Murphy Eilements of (see Murphy 1964:174-175). Thus, just as the game of
Judicial Strateggbout intracourt dynamics is that justice€hicken generates the paradox that acting irrationally may
often attempt to influence each other by making argumehésa rational way of forcing one’s opponent to swerve, so
on the merits, and “collections of judicial papers show thtab might it be that, for the Supreme Court, non-strategic
time and again positions first taken at conference akecisionmaking might be viewed as a paradoxical form of
changed as other Justices bring up new argumerggategic decisionmaking. However, if this is so, then the
(Murphy 1964:44). The influence of professional trainingea of a “strategic decisionmaker” suddenly expands be-
and legal argument can even lead a justice who was ongind those decisional tendencies highlighted in the examples
nally assigned a majority opinion to conclude that “addffered by advocates of the strategic approach to encom-
tional study had convinced him that he and the rest of thass almost any imaginable course of action.
majority had been in erroriid.), which | assume is not Advocates of the strategic approach may view this as
considered a strategic shift under any definition of “stratevidence of how their approach is capable of capturing a
gic.” The way that Murphy determined whether a shift imore full range of judicial behavior. But those who are
position should be characterized as a strategic retreat michined toward interpretive-historical institutionalism think
principled change of heart was to use “traditional legal-htbat this paradox exposes a possible weakness in the con-
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cept of “strategic decisionmaking,” or at least exposes thgnion)?
dependency of the concept on interpretive analysis. A jusRaising these questions makes clear that what distin-
tice such as Scalia, who fancies himself an ideologicplishes these alternative courses of action is not the degree
spokesperson—or perhaps Brennan and Marshall withteewhich the justices exhibited a concern about the interac-
spect to death penalty cases, or any justice with clear tivd effects triggered by the behavior of others but rather
consistent views on an issue—may often find himself irttge influence of different sets of preferences and concerns
position where he would need to make a concession inanthe justices’ calculations. (See also Murphy’s [1964:202-
der to secure a majority, but after considering the alteri287] discussion of the different approaches taken by Black
tives he may conclude that his preferred position is bast Stone toward economic substantive due process.) If
promoted by its more pure articulation in a plurality or cothis is true, then what needs to be illuminated is not the
curring opinion than by elaborating a watered-down veabstract question of whether the justices engage in strate-
sion in an opinion of the Court (Murphy 1964:197). Hic decisionmaking but the more specific question of what
would be difficult to understand the sense in which thi®rts of considerations led a particular judge to conclude
calculation should be characterized as non-strategic rathat a particular course of action—whether bargaining or
than just differently-strategic than a decision to bargaimot bargaining, retreating or standing firm, evading or con-
Moreover, some justices, when faced with intransigent cofrenting, acting sincerely or insincerely—was the best
petitors, may think that both their short-term and long-terrourse to adopt under the circumstances. Once these mo-
interests are best served by standing firmly behind an tives and contexts have been illuminated, the question then
popular but principled judgment rather than by retreatibbgcomes, how much do we gain by way of explanation
or evading a conflict, as with (perhaps) the four conservehen we add the extra concept of “strategic
tives who held firm during the New Deal battles, the mdecisionmaking”?
jority in the second flag-burning casg.§. v. Eichman  (One might think about this in light of the Prisoner’s
[1990], decided after Congress attempted to ovefaxas Dilemma. Itis tempting to assume that the “strategic envi-
v. Johnsotj1989] with the passage of the Flag Protectiamnnment” forces the prisoner to confess. But the question
Act of 1989), and the Court as a whole in the famous jooftwhat is the “strategic” course of action depends entirely
opinion inCooper v. Aaror{1958). on the prisoner’s preferences and concerns. Once you know
In general, if one is being strategic whenever one cahat he is the kind of person who would turn in his friend in
siders the consequences of one’s behavior in light of tirder to save his hide, then you know all you need to know
behavior of others, and not simply when one bargainsadmout how he will cope with his environment. If instead
retreats, then all of these examples, plus virtually all degou found out that he was the sort of person who would
sions handed down in the history of the Court, are propawgher rot in prison then get a reputation as a shitch, then
labeled strategic. (The only example of non-strategic vgbu also know that he is in the sort of environment that will
ing that comes to mind is the aging Justice Grier's wandie|ad him to choose jail. In both cases, what enables us to
ing votes during the conference onlthgal Tender Cases. understand why the prisoner acted as he did is not the con-
That behavior earned him an invitation to retire.pted cept of strategic decisionmaking but rather our familiarity
Scott for example, would the strategic decision have begith what the prisoner cared about.)
to avoid the slavery issue entirely by invoking the prece-And so there are still a number of issues that deserve
dent of Strader v. Grahanin order to establish the pointmore attention. If strategic decisionmaking means moving
that the Missouri high court had the final say on mattersaif one’s preferred position, then rational choice can illumi-
state law (as Justice Nelson was initially prepared to writegte how this happens but it may apply only to a small
or would it have been to address the constitutional issuasge of judicial decisions, and even then, the question of
that were previously sidestepped (as Justice Wayne pwbether a justice actually engaged in a strategic retreat seems
posed)? If the latter, was it more strategic to uphold tteebe an appropriate object of interpretive verification. If
power of Congress to address the issue of slavery in $krategic decisionmaking can include almost any purpose-
territories through the political process (as Justices Cuftiscourse of action, then the concept only helps us under-
and McLean suggested) or to write an opinion that migdtand judicial behavior after we know the actual motives
have had the effect of keeping the issue of slavery framd concerns of judges. Maybe this means that our divi-
dividing the Union by ruling that neither Congress nor tison of labor will consist of interpretive scholars identify-
federal judiciary have any authority to determine the staing a range of judicial motivations and concerns—the pur-
of slaves (as Chief Justice Taney indicated in his majorityit of personal policy preferences, the maintenance of ju-
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risprudential traditions, the commitment to consolidate nawould put it, those institutional characteristics which may
tional power, the desire to protect the independence of éhape the self-image and motivations of Supreme Court
Court, the interest in avoiding impeachment, the promjastices. “In reflecting on the cardinal virtues of a judge,
tion of the political agenda of a dominant coalition or cladsyrd Justice Denning has enumeratedtienceto hear
perhaps even the ambition to run for president—and adwarat each side has to s@\hility to understand the real
cates of the strategic approach will see which of thesanisrth of the argumeniisdonto discern where truth and
productively translated into rational choice models aastice lie; Decision to pronounce the result.” To this list
which put too much strain on that conceptual apparataee might add:Prudenceto know how much truth and
(This means keeping in mind Murphy’s [1964.:xi] warningustice and wise policy can be achieved at any one time
that “the formal theory of games” often leads to “distoend how they may be most surely and effectively attained;
tions of reality” when applied to judicial decision-making fourageo pursue such a course even when it means risk-
It may also be useful to talk more about which aspectsmg some political dangers and enduring bitter criticism
Supreme Court politics are not properly considered “stfeem contemporaries.... Strategy, of course, is concerned
tegic” and thus (by definition?) not usefully examinednly with prudence. “ There is no question that, with the
through the methods of rational choice institutionalism, bBslp of interpretivist reconstructions of judicial motivations
well as whether there might be certain institutional effecsd political contexts, rational choice scholars can provide
that cannot be effectively explored through the use of hissights into those times when the justices engage in
torical-interpretive analysis. Bickelian shifts from principle to prudence. But scholars
Let me end as Murphy enddthe Elements of Judicial interested in the question of whether the Court’s mission,
Strategy{1964:207-9), with a comment about the role oflastory, constituency, and structure shapes the justices’
judge that, while painfully romantic, still gets at some ainderstanding of what it means to be a “good judge”—or
the issues we have been discussing. He wrote that, ftashat matter a “ruler"—should be encouraged to explore
rulers, judges who wish to see their policy choices becothe advantages of the sort of “new institutionalism” that
operative cannot always escape the necessity of negdiagers Smith imagined might be the future of public law
tion or resort to devious stratagems.” At the same tinfsge “Political Jurisprudence, The ‘New Institutionalism,’
“No combination of strategy and tactics can substitute fand the Future of Public Law&merican Political Sci-
the other qualities which go to make a good judge”™—or, @sce Reviev@2 [1988]:89-108).

A PostscrIPT FROM EPSTEIN AND KNIGHT
When we learned that Howard Gillman planned to respohdw does he defend the value of the interpretive-historical
to our essay, we were delighted. We hoped that Gillman woaldproach with its emphasis on treating “the issue of
end the discussion on a high intellectual plane. motivation...as a central object of inquiry” in the face of the
We were somewhat disappointed. Rather than respondhyious fact that motivations are fundamental to all inten-
our comments about his favored approach, he continueditmal action? Surely, the ubiquity of motivation does not un-
attack the strategic account. And he continues to get it wrodgrmine the importance of the interpretive-historical ap-
Gillman suggests that he is still unsure as to the exact dgfieach. But, as we said in our essay, an understanding of
nition of strategic decision making, but we were quite precisgotivations alone will not suffice as an explanation of judi-
in our essay. It is not appropriately characterized as merelgl politics. Judicial politics is about the interactions of indi-
retreat, bargaining, misrepresentation, or lack of sinceritys#dual actors with their various motivations. It is in under-
all definitions that can be found in Gillman’s response. Stratanding the implications of this interaction that the value of
tegic decision making is about interdependent choice: #re strategic approach rests.
individual’s action is, in part, a function of her expectations We could go on. But, rather than prolong the debate in the
about the actions of others. pages oL.aw and Courts, let us simply direct attention to-
The definition is as simple and as broad as that. We findniird our new bookThe Choices Justices MakEnhere, we
odd that Gillman apparently considers such a broad conckgy out the strategic account in some detail; assess its ex-
tion as a negative point against the value of the approach. Wanatory power against information mined from the Court’s
on the other hand, see this as the very fact underlying its ipublic records and from the private papers of Justices Brennan,
portance. For it is merely an acknowledgment of the breadbouglas, Marshall, and Powell; and, ultimately, hope to make
of the phenomena that might be explained. If Gillman ba-compelling case for the importance of injecting strategic
lieves that the pervasiveness of strategic decision making analysis into future studies of the Supreme Court, whether
dermines or trivializes the importance of the approach, th#hose studies focus on the choices justices make or the doc-
trine that they produce.
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A FIFTY-STATE

SurPREME CoOURT DATA
BAse*

*A Multi-User Data Base to be Created
by a Grant from the National Science

Foundation

MELINDA GANN HavL, MIcHIGAN STATE UNIVERSITY,
Co-PrINCIPAL INVESTIGATOR

Paul Brace and | are very pleased to announce the Ndniversity). With the advice of this distinguished group
tional Science Foundation’s (NSF) support of our proposaif scholars, Paul and | designed the actual project that will
to construct a state supreme court data base for the abagin in June.
demic community. The project, to begin in June, willbe As stated, Paul and | started with the premise that the
conducted jointly at Rice University and Michigan Statelack of a single reliable and systematic data base has im-
University. Designed to be a multi-user data base apprpeded, and continues to hamper, the development of state
priate for scientific inquiry proceeding from a variety of judicial scholarship. Anyone interested in studying state
theoretical and methodological perspectives, the project witlourts, including graduate students writing dissertations,
be the first to assemble comprehensive data on the higlas been forced to construct unique data sets to explore
courts of all fifty states. their scholarly interests. And, as | just mentioned, evalua-

The impetus to create a state supreme court data baim of even seemingly simple and straightforward hypoth-
emerged from our own scholarly interests in comparativeses requires extensive hours of reading and coding. This
judicial studies and the politics of institutions, and fromtedious and time-consuming activity may have some re-
the absolute frustration of having to invest an extraordiwards but it also detracts from the time available for think-
nary amount of time in routine data collection in order tang, analysis, and writing. Too often, time that could be
address even the simplest research questions. Also, g@ent thinking about these diverse courts instead is ex-
were astonished at the difficulty, and in some instances tipended on the mundane task of collecting data.
impossibility, of locating sources for many of the states. The consequences of the lack of a standardized data base
For instance, such basic information as the types of inteon state courts are severe. Given the daunting data collec-
nal operating rules utilized by courts or the partisan affilition burdens involved with state judicial politics research,
ations of the justices, are not uniformly reported. scholars typically have resorted to intensive examinations

With the goal of facilitating state judicial politics (and of single states or fifty-state studies at very high levels of
comparative) scholarship, and inspired by the United Stategigregation. As a result, the literature reflects a compart-
Supreme Court and Courts of Appeals projects, we sumentalization of findings and a disjunction between
mitted an initial proposal to NSF in August 1995. Earlymicrolevel and macrolevel explanations of judicial politics.
in 1996, we received a project development grant to d&hile important strides have been made in understanding
sign a data base that would serve the wide range of intehe politics of state courts, debate and cumulative progress
ests represented in the political science community. T the subfield have been hampered because studies often
provide guidance, NSF appointed a Board of Overseeratre based on data from different states, time periods, or
composed of Robert Carp (University of Houston), Eulevels of analysis. Specifically in terms of theory, we have
gene Flango (National Center for State Courts), Lawrengget to achieve a very complete understanding of the role of
Friedman (Stanford University), Donald Songer (Univer-nstitutions and context on judicial politics, nor do we un-
sity of South Carolina), and Harold Spaeth (Michigan Statderstand the interaction of microlevel and macrolevel forces,
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leaving our theories incomplete. And, most fundamenwould be entailed in the assembly of such a data base.
tally, we simply do not have anything approaching a com~our major issues emerged with regard to the design: 1)
prehensive picture of how the state courts actually opewhether to code a sample of states or all fifty states, 2)
ate. whether to code samples of supreme court decisions within
Without a systematic data base, many findings in thstates or the universe of all decisions, 3) whether to code a
state judicial politics literature will remain anecdotal andsingle year or multiple years, and 4) whether to code data
descriptive, and more general theories of judicial processesllected from different decades or from consecutive years.
and behavior will continue to be elusive. This is particuWhile no design is perfect, we decided to collect informa-
larly unsettling because, as Paul and | have argued, Ametien from all fifty states, to use sampling when necessi-
can state courts stand as diverse comparative laboratortated by a court’s caseload, and to code three consecutive
that offer analytical leverage for addressing many imporyears of data starting with 1995 (the most recent complete
tant contextual and institutional hypotheses about judgegear available in the published reporters) and working back.
courts, and law. Systematic analyses of multiple state courtsThe decision to collect data from all fifty states rather
will enhance our understanding of state adjudication antthan from selected states was an easy one. Universally,
also will promote the development of theories capable dhe scholars on our advisory board and others who have
unifying the contextual and individual forces affecting theoffered their advice agreed that assembling data from all
operations of courts. In other words, we will have thdifty states is crucial. Such a strategy will give us compre-
capability of building models that are not institution-spe-hensive information about the nature of these courts’ dock-
cific, or not limited by time and place. ets, who wins and loses the cases, and a host of other im-
With these thoughts in mind, our objective is to create portant data essential to an understanding of these courts.
state supreme court data base that will provide a wealth of The other issues were more difficult, particularly the de-
information about state supreme courts, which then casision about whether to sample cases within states or to
be used as the point of departure for theoretically drivecode the universe of published decisions. Overall, the num-
empirical studies across the broad spectrum of issues critier of court decisions issued by state supreme courts each
cal to scholars of judicial politics. As discussed below, thgear is formidable. In 1994, state supreme courts decided
data base will combine information about justices’ votesetween 66 (Delaware) and 1,543 (Oklahoma) cases with
court decisions, and case characteristics with the justicdsirmal, signed opinions, or an average of 228 cases per
personal attributes, institutional rules and structures, arglate.
state contextual variables. By bringing together data from At a meeting with our advisory board last April, we
multiple contexts, years, and levels of analysis, this surveagreed that a practical approach to coding the opinions in
of state high courts will support research of theoretical imthe states was to collect and code all cases in states issuing
portance across a range of analytical approaches and v@00 opinions or less per year, and to draw a random sample
hasten the development of theory that connects judges witi 200 opinions from states where more than 200 opin-
their institutional, political, and social contexts. Moreoverjons per year were delivered. Employing this sampling
the confluence of the diverse efforts that are likely from therocedure, and noting the actual average computed for
various intellectual “corners” of the judicial politics and 1994, we expect to code an average of 200 cases per court
state politics fields will promote competing explanationger year. In other words, we anticipate coding about 10,000
for judicial politics, lively theoretical discussions, and rig- court cases for each year for all states. Needless to say, this
orous methodological debate. Indeed, the stimulation afill be the most important and labor-intensive aspect of
vigorous dialogue and the means to evaluate alternatitiee project.
perspectives empirically, is exactly the point of this en- Based on the number of hours research assistants (RAS)
deavor. work per academic year, and committing one-half of our
DEsIGN Issues work-week to the project, Paul and | estimate that with
The pivotal concern with constructing a multi-user datdour RAs working with us, we can code three years of data
base is collecting the data in a practical amount of timi three calendar years, in addition to the other informa-
and with the expenditure of a reasonable amount of ré&on to be included in the data base This strikes us as im-
sources, while simultaneously producing a resource thatinently reasonable.
justifies both time and cost. After discussions with our Finally, we decided to code consecutive years of data
advisory board, we explored the primary elements thatither than single years selected from different decades (a
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strategy suggested and considered). Given the importaringhe states’ highest courts. As mentioned earlier, some
of establishing an complete picture of the operations aff this information is surprisingly difficult to obtain. While
these courts, along with such empirical issues as beirlgere are many biographical directories for judges, the fact
able to measure justices’ predispositions across a seriegefmains that many state supreme court justices do not list
cases, we opted for consecutive years. Overall then, Pabeir partisan affiliations, especially in states where judges
and | will collect and archive three years of data (1993are chosen in nonpartisan or retention elections. Further,
through 1995) for all fifty states, with the target complethere are tremendous inconsistencies in reporting across
tion date of June 2000. justices and states on all variables. Paul and | will start
MAJOR VARIABLES with published sources, but we also will be contacting state
As mentioned, we will be coding a great deal of infor-court administrators and clerks of court, and ultimately
mation about the cases decided in state supreme cowtnding out questionnaires to the justices themselves, to
from 1993 through 1995. While Paul and | have madeomplete these data. The specific background variables
every effort to use as examples the coding schemes for tive will collect include each justice’s religion, partisan af-
United States Supreme Court and Courts of Appeals ddiifiation, education, date of birth, age at the time of ap-
bases, we will have to modify these codebooks substapeintment, previous positions and experience, gender, race,
tially to accommodate the considerable differences in doclend ethnicity.
ets between federal and state courts. Based on a pilot studyFinally, we will include in the data base various institu-
we conducted for the initial grant proposal, we have devetional features and state contextual variables. Institutional
oped a preliminary coding scheme appropriate for stateariables include selection procedures for judges, terms of
supreme courts. However, we wish to emphasize that oaffice, retirement rules, selection procedures for chief jus-
current scheme is a draft. Paul and | will devote this suntices, conference rules, and opinion assignment methods.
mer to refining the coding scheme, before the actual co@ontextual measures include inter-party competition, elite
ing begins in Fall. We plan to code a sample of cases froemd institutional ideology, income and economic perfor-
all fifty states, and to use this information to tighten thenance, population and population change, and the parti-
scheme already developed so that it may be applied casan composition of legislatures. Fortunately, for many of
sistently and accurately across all fifty states. As scholatisese variables, there are excellent published sources. Oth-
of state politics, we are keenly aware of the complexities @rwise, for data not reported, Paul and | will contact court
litigation before state supreme courts and the diverse nadministrators, clerks of court, or other state officials.
ture of these institutions, and recognize that it will be £oNcLUsIONS
challenge to devise a plan to capture these complexities. Paul and | wish to emphasize that our role in this project
Generally, the major variables we expect to code includis not merely supervisory. We will be fully immersed in
basic identification variables (e.g., state where the casetise actual coding of all data and will be working closely
litigated, docket number, citation), chronological variablesvith our RAs on a day-to-day basis throughout the project.
(e.g., date of oral argument, decision date), backgrourfeurther, we will utilize constant reliability monitoring in
variables (e.g., date of first formal decision, whether adsrder to guarantee accuracy and consistency in coding. Paul
ministrative action preceded the litigation, the forum beand | will make every effort to produce a resource that is
ing reviewed, identity of the petitioner or appellant, idenaccessible and useful to the scholarly community.
tity of the respondent or appellee, whether amicus curiae With the release of the data base, we hope to generate
briefs were filed, disposition of the lower court’s decision)jnterest in the politics of state courts and to promote efforts
substantive variables (e.g., authority for the decision, prto move our theories forward by providing a laboratory
mary issues), outcome variables (e.g., winning party, dihrough which the extraordinarily complex relationships
rection of supreme court’s ruling), votes variables (e.gthat affect the politics of the judiciary can be unraveled.
number of votes in majority, number of concurrences, numA/e expect the data base to be attractive not only to schol-
ber of dissents, individual justices’ votes), and other misars just entering the field but also to more established schol-
cellaneous information necessary for using the data baaes who wish to expand their scholarly interests. We are
(e.g., whether the cases collected in each state represenbavinced that studies of the states, while intrinsically im-
sample or universe). portant in their own right, offer outstanding opportunities
In addition to the case data just described, we will béor transcending current theoretical bounds, and we hope
collecting information about the justices staffing the bencko see many other scholars engaging in these pursuits.
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THERE'S No PrLace Like HoME oN THE
WorLD WiDE WEB

Lee Epstein, Washington University and Jerry Goldman, Northwestern University

We devote this column to some simple instructions for welmrd processor like Microsoft Word (Writing pages in Word
novices. For the Rip Van Winkles who have just awakenedaosimilar software may imbed formatting or other strange
the digital age, much of what we describe below will appeeinaracters to gum up your web page). BBEdit is a widely avail-
as old mainframe text-processing instructions from the goable program for writing web pages on Macintoshes. HTML
old days of RUNOFF. In many respects, this is exactly whassistant or Homesite does the same for Windows.
you shall be creating. We lay out our model, show you what it The HTML Language is based on a tag system. A tag is an
will look like, and then add a postscript with some counsel fmstruction that appears within a less than “<* and greater
those who want to jump quickly into web authoring tools. than “>" symbol. Web browsers do not print whatever is in-

Before starting on the basics of writing World Wide Webide these tags. Instead, the browser uses the tags to format
(aka WWW) pages, it is important to understand a few terthe information on the page.
used in conjunction with the Internet. The instructions that can be used within a tag are a pre-

defined set of directions. Most tags need to be closed with a
DEFINING TERMS slash when the tag no longer applies. For example, the HTML

Server - A computer connected to the Internet that stores . .

, <bold>Hello There!</bold> would result in Hello There! in
files for users to access. All servers on the Internet have an, . . .

bold viewed through a web browser. Since the tag is closed,
address, such as merle.acns.nwu.edu.

i ' anything that appears after that tee would appear as plain text.
Browser - A program used to look at World Wide Web pages.gome HTML tags are mandatory and thus required on ev-

The two most common browsers are Netscape Navigator aerr]y web page. The following chart describes these tags. Un-
Microsoft Internet Explorer. - o
B e . . . . less specified, the tags must appear in this order as well. (HTML
Web Page - A “page” is one file of information available o i case-dependent.)
ternV\l/J\;W:' \é\glr?gg;;;fwdT‘Es\gnemgﬁiy&?rte;te'\;?;ku%HTML> This tells the browser that the information on
endgwitr? html or him ' Y Ppag YRe page is written in HTML. It should be the first tag of the
URL - LJn'form .Resc.) rce Locator. This is the Internet afi_le, and the </html> tag should be the last tag of the file.
! u - ISt <HEAD> This signifies the header of the page, such as the
dress of the web page. A URL has the form: http:{i{Ie

oyez.at.nwu.edu/cases/index.html . . )
This is a breakdown of the different parts of the URL: <TITLE> Th_|s_ IS wh_at appears in the Title Bar of the
rowser when it is reading that page.

http:// - This tells the computer to use the HyperText Trans e _BODY> This is used to denote the start of the informa-

Protocol, which is the method of transmitting WWW page . ; .
oyez.at.nwu.edu - This is the address of the server (c%ﬁg c:(;rbe displayed on the page itself, as opposed to in the

puter) where the information is stored. This is all you need to create a web page. More whistles
cases - The word “cases” bracketed by two slashes signifie Y hage.

. - : and bells wil follow, but this will surely allow you to start
a folder or directory containing one or more files.There ma . . . : .
. . s . celerating onto the information highway. Consider the fol-
be several folders or subdirectories within a single URL

index.html - This is the specific document that the browslg}N ing example of Eqward Corwin's homepage, if he'd been
. . around to create one:
is looking for. <html>

So, in plain terms, this sample URL is telling the browser

< >
to look on the server named “oyez.at.nwu.edu” for a folder head

named “cases”. Inside that folder is the file “index.html”. <title> Edward S. Cowi n's Homepage-</titie>
; WA ~fiv s ; </head>
Hyperlink - “Active” areas of a web page. This may be a <body>

picture or text anywhere on the page that responds to CIiCkir]q-"olitical scientist and authority on constitutional law. Re-

on it with the mouse. Standard hyperlinks are written in bllégived Ph.D. from the University of Pennsylvania (1905) and
text, as described below.

WRITING A WEB PAGE joined the faculty at Princeton, organizing the Politics De-
atment and taught jurisprudence until retirement in 1946.

Web pages should be created using a plain text editor, n 2 o
pag gap est known surviving workThe Constitution and What It
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Means Today. page to connect to. The hypertext ends with a </A> tag.

</body> If a page has HTML like this:
</html> Please visit the <a href="http://www.nwu.edu">Northwestern
When viewed through a web browser, the text above wotddme Page</a>

look something like this: Then the words “Northwestern University” will appear in blue

text when viewed through a web browser. Clicking on the

— — [ ill h . . is-

BCTR— Neiscape: Edward s, Corwin's Homepage EEEEESSCTE| blue 'text Wi conpect to the servgr (Www.nwu.edu) and dis
e play its contents in the browser window.

Bath [Forward| Hor |-'E.E | |F:-.~Im:l|rna-uﬁ-] Prod | tnd | b IMG SRC

Ratsite: [nitp:/foyez at s edu fsorwin/osr v biml | “IMG SRC” stands for Image Source. This tag is used to
; ; display an image in the browser window. Web browsers can
Bolitical scapnitist and authonty on corstituioral law. Received FLD. from read images in two formats: JPEG or GIF. The IMG SRC tag

the Undversity of Pennsylvania (1905 and joioed the facully al Princeton, : :
srgatizing e Beltics Degartment s taching jurisprucdence uni is also followed by an equals sign and then the URL to the

refiremant in 1946, Best-known surnving work: The Constitution and image or picture file. _
What It Mears Today. For example, HTML like this:

<imp src="http://myserver.home.edu/images/corwin.gif’>
Looks for an image file named “corwin.gif” in the images
b folder (“images”) on the server “myserver. home.edu”.

Tl | =22 |E| LISTS

This simp|e document does not harness the hyper||nk|Hd_ML can automatically create lists of items. There are two
capabilities of HTML, however. Moreover, the page woulthajor types of lists:
lose appeal as the mountain of information on Corwin’s cy UNORDERED List o . o
were cast into a single document. Thankfully, there are other, DiS creates a buffeted list of items. This type of list is cre-
optional tags available to help organize and format the pag€d With the <UL> tag.

There are three main groups of tags. Each item in the list should be preceded with a <LI> tag,
SOME COMMON TAGS AND TYPES which does not need to be closed. So the HTML for an unor-
Lavout Tacs dered list for the days of the week would be:

<P> This is a paragraph tag. It creates a blank line and thesUL>

starts whatever text follows it on a blank line. <LI>Sunday

<BR> This is a break tag. Similar to a paragraph tag, it moves ~ <LI>Monday

whatever text follows it to the start of the next line. It does not, ~ <LI>Tuesday

however, add a blank line. <LI>Wednesday

<HR> Horizontal Rule. This tage inserts a horizontal rule  <LI>Thursday

line into the file, <LI>Friday

which may be useful for organizing a file into sections. <LI>Saturday

<H1 > through <H6> These tags consist of H and then a</UL>
number from 1 to 6. It represents a header, and places the tef@RDERED List . . _
inside the tag in a larger size. The size is determined by thé\n ordered list creates a numbered list of items. The first

number; 1 being the largest and 6 the smallest. item is preceded by a humber, starting at one and increasing
FormatTiNG TAGS to the end of the list. This list is created with an <OL> tag,
<B> This puts the text following the tag in bold type. again with <LI> denoting each list item.

<I> Thisitalicizesthe text following the tag. <OL>

<U> This underlines the text following the tag. <LI>Fall Quarter

<Center> This centers the information within the tag. <LI>Winter Quarter

HyPERTEXT EFFECTS TAGS <LI>Spring Quarter

These tags make web pages interactive and add a multime</OL>
dia component to them. Because they are more powerful, thélyat follows is the HTML for a basic web page which uses
require more detailed descriptions. many of the tags described above. On the following page is a

A HREF screen shot of what that HTML looks like in a browser win-
“A HREF” stands for A Hypertext REFerence. Itis the stagow.

of the tag that tells the browser to make some text active ané&html>
connect it to another URL. The full formation of the tag is the <head>
A HREF followed by an equal sign, and then the URL of the <tite>Edward S. Corwin’s Homepage<ftitle>
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</head> <br>

<center> _ <h6>Last revised: April 29, 1967</h6>

<H1>Edward S. Corwin’s Homepage.</H1> </body>

<p> o </html>

<img src="corwin.gif"> See the “Screen” below.

</center>

<p> POSTSCRIPT

<body> Adding tags to text to create HTML documents is tedious
Political scientist and authority on constitutional law. and prone to error. Thankfully, there are several software prod-
Received Ph.D. from the <A HREF="http:// ucts on the market that automatically imbed tags to your docu-
www.upenn.edu”>University of Pennsylvania</A> in ments the way word processors do routinely today.

(1905) and joined the faculty at Princeton, organizing the 1 TML authoring scy;ftware enables WYSIWYG (‘what you
<A HREF="http://www.princeton.edu/~politics/>Politics  S€€ IS what you get)) resuilts. What you type on the screen
Department</A> and taught jurisprudence until retiremenf"0lding, paragraphing, number lists) will be translated into
in 1946. Best-known surviving work: <I>The Constitution 1 TML. Netscape Navigator 3.0 Gold is free for educators. It

and What It Means Today.</I> contains both a web browser and and editor so you can create
</body> your HTML document and then view it in Netscape. Claris
<pr> Home Page 2.0 and Adobe Page Mill 2.0 are well-executed
<hr> editing programs that offer additional features and ease-of-use.
<br> Both programs run on multiple platforms.
<H3>Memorable Courses.</H3> Getting started will require a visit to your computing cen-
<ol> ter to learn how: to log on to your faculty or institutional web
<li>Politics 101: Jurisprudence server, to upload and download your documen.ts, and to know
<li>Politics 305: Proseminar on The Relevance of Judici4i’om (o contact when things don't go according to plan.
Review Don't let all this intimidate you. The journey through a
<li>Politics 400: Directed Graduate Study thousand web pages begins with the first click!
</ol>
<br>
<hr>

FOE— melscope: Edussrd 5. Coruesn s Homepa, - — ——— 1

W B e 8 o o R e

Mtwitn: [1itp oy e i e o fs e i 2
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Books To WATCH FoOR

Wayne McintoshandCynthia Catesin Judicial Entrepreneurship: The Role of the Judge in
the Marketplace of IdeagGreenwood Press, forthcoming, 1997) argue that much of what judges to is an
intellectual project in which history (sometimes ancient history) has relevance. To other decision-makers the
long-ago past relevant only as convenient props, window dressing to be invoked for symbolic effect. To
judges, the past is a serious reference. Hence, judges have every reason to believe that what they do now will
not only be consequential to the parties involved in a conflict and others similarly situated, but will have
considered relevance to lawyers and judges in the distant future. This sets the stage for individual judges to
pursue their individual intellectual interests, to develop their ideas. This means that there is more than one
way of looking at what judges do. They do produce outcomes, which are important in and of themselves, and
this makes the process by which those outcomes are arrived at important. But distinct from the outcomes
they produce and the preferences they express, judges can, if they choose to devote the energy to it, engage
in the process of developing their ideas as intellectual entrepreneurs.

In this bookMcIntosh andCates develop the notion of judicial entrepreneurship as a useful concept
for understanding the intellectual contests involved in legal reasoning. The evidence we bring to bear on the
guestion is based upon the writings of four judges, Jerome Frank, Sandra Day O’Connor, Hans Linde, and
Louis Brandeis. Although all are prominent jurists, the outward similarities end there. Frank, who sat on the
Second Circuit, was a flamboyant liberal philosopher, a major New Deal player, and one of the key figures in
the mid-century legal realism movement. By contrast, O’Connor is a more modest judge, a conservative
republican, who thus far is primarily renowned not for her jurisprudence, but for the fact that, in 1981, she
became the first woman to sit on the nation’s highest tribunal. Yet another portrait is painted by Hans Linde,
recently of the Oregon Supreme court, and little known outside the insular world of appellate law. And then
there is Louis Brandeis, a true star in the pantheon of jurisprudence, whose influence on law and politics is
almost unparalleled. As we demonstrate, however, the four share one crucial commonality. They may all be
said to have assumed the intellectual risks of aggressively pursuing ideas of particular interest to them in the
legal marketplace--in this book’s terminology, they are judicial entrepreneurs.

In Justice Stephen Field: Shaping Liberty from the Gold Rush to the Gilded @Afreversity Press of

Kansas, 199 aul Kens examines the ways in which Field's experiences in early California influenced
his jurisprudence and produced a theory of liberty that reflected both the ideals of his Jacksonian youth and

teachings of Laissez-faire economid§€@Ns sheds new light on Field's role in helping the Supreme Court
define the nature of liberty and determine the extent of constitutional protection of property. By focusing on
the political, economic, and social struggles of his time, Kens explains Field's jurisprudence in terms of
conflicting views of liberty and individualism. The book firmly establishes Field as a persuasive spokesman
for one side of the conflict and as a prototype for the modern activist judge, while it also provides an important
new view of capitalist expansion and social change in Gilded Age America.
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Roy B. Flemming plans to complete a new book in 1998. He has returned to Texas A&M
University after nearly seven months this past year in Ottawa, Canada collecting data on the leave to appea
process in Canada’s Supreme Court. Leave applications are analogous to petitions for certiorari in the U.S.
Supreme Court.

Flemming’s research, supported by a two year grant from the National Science Foundation, is aimed
at determining the extent to which explanations of agenda setting by the U.S. Supreme Court can be sup-
ported and extended to other high courts, in this instance, Canada, that have significant public policy respon-
sibilities and wide discretion over the cases they chose to hear.

Steven A. Light andKathryn R.L. Rand are coauthors of two recent publications:
“Is Title VI a Magic Bullet? Environmental Racism in the Context of Political-Economic Processes and
Imperatives,” 2Mlichigan Journal of Race and Lavt (1996) and “Virtue or Vice? How IGRA Shapes the
Politics of Native American Gaming,” Sovereignty, and Identityjirdinia Journal of Social Policy and
the Law(March, 1997).

Are you writing a book or have you
recently had one published?
If so, please contact the Editor.
Suedavis@udel.edu

The Second Edition ddarry Stumpf’s American Judicial Politics(Prentice-Hall) is expected to
appear on the shelves in July, in time for adoption for the fall term, 1997.

The book is considerably expanded over the first edition, with more complete and detailed coverage of the
jurisprudential movements affecting the political study of courts. The basic structure of the book remains the
same, but each chapter is updated, using the considerable body of research published in the last ten years. T|
book is an attempt at a comprehensive coverage of the subfield and is aimed at upper division and graduat
level courses.

Daniel Hoffman’s, Our Elusive Constitution is scheduled to be published by SUNY Press in
August. It will be the first volume of a new American Constitutionalism Series, edidavid Spitzer.

Access Book REVIEwWS AT THE WEBSITE FOR
THE LAw AND PoLiTtics Book REVIEW

HTTP.//WWW.PSCI.UNT.EDU/LPBR/
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SeEcTION NEws AND ANNOUNCEMENTS

Calls for Nominations

SECTION NOMINATIONS CQ PRESS AWARD

At the business meeting at the 1997 ASPA convention The CQ Press Award is given annually for the best paper
in Washington the Law and Courts Section will elect four on law and courts written by a graduate student. To be
new officers: a Chair-Elect and three members of the  eligible the nominated paper must have been written by a
Executive Committee. A Nominating Committee has beefull time graduate student. Single and coauthored papers
appointed to present a slate of candidates at that meetingare eligible. In the case of coauthored papers, each author
The Nominating Committee solicits suggestions from the must have been a full time graduate student at the time the
membership for individuals to fill these positions. paper was written. Papers may have been written for any

If there are particular Section members you would like purpose (e.g., seminars, scholarly meetings, potential publi-
to have considered for these offices, please send your cation in scholarly journals, etc.). This is not a thesis or
suggestions to Professor C. Neal Tate, Chair of the dissertation competition.
Nominating Committee, by mail or e-mail. All sugges- Papers may be nominated by faculty members or by the
tions must be received by June 1. The Nominating students themselves. The papers must have been written
Committee’s recommended slate of candidates willbe  during the twelve months previous to the nomination dead-
published in the Summer issue of the Newsletter. line. This year’s nomination deadline is June 1, 1997. The
award carries a cash prize of $200. To be considered for
this year’s competition, a copy of the nominated paper should
be submitted to each of the award committee members:

Nominating Committee Members

C. Neal Tate (Chair)
Department of Political Science
University of North Texas
Denton, TX 76203-0338
e-mail: Neal Tate@unt.edu

William McLauchlan
Purdue University

Stacia Haynie (chair)
Louisiana State University
Baton Rouge, Louisiana 70816

John Winkle
University of Mississippi
Mark A. Graber

University of Maryland/College Park THE LIFETIME ACHIEVEMENT AWARD

Lynn Mather
Dartmouth College

Susan Mezey
Loyola University/Chicago

James Spriggs
University of California, Davis

Joseph Stewart, Jr.
University of New Mexico

Isaac Unah
University of North Carolina/Chapel Hill

The Lifetime Achievement Award is given every two
years to honor a distinguished career of scholarly achieve-
ment and service in the field of law and courts. Any politi-
cal scientist who has been active in the field for at least 25
years or has reached the age of 65 years is eligible. Nomi-
nations may be made by any member of the Section and
should consist of a statement outlining the contributions of
the nominee and, if possible, the nominee’s vita. The dead-
line for nominations for this year’s award is April 20, 1997.
Nomination materials should be sent to each of the award
committee members:

Gregory A. Caldeira (Chair) Roy B. Flemming

Ohio State University Texas A&M University

Columbus, Ohio 43210 Nancy Maveety
Tulane University
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MoRE ANNOUNCEMENTS

THeE PuBLic LaAw GRroup IN THE JURISPRUDENCE AND SociAL PoLicy PRoGRAM, UNIVERSITY OF
CALIFORNIA, BERKELEY

Some time ago, | bumped into Nelson Polsby on campus and he asked, “How are things going in Berkeley’s other Political
Science Department.” This appellation is apt. And it has stuck. This “other department” is the Law School’s Ph.D. Program
in Jurisprudence and Social Policy (JSP). Founded by Law Professor Sanford Kadish and Sociologist Philip Selznick in the
mid 1970s, JSP offers strong training to graduate students interested in law and the humanities and social sciences. But it is
especially strong in law and politics.

The Program has a core faculty of twelve, three political scientists, two historians, two economists, two sociologists, two
philosophers, and one criminal justice scholar. It also depends heavily on other law school faculty, and a group of affiliated
faculty in political science, history, sociology, philosophy, business, psychology, and public policy.

Perhaps the Program’s greatest strength is in public law/political science. The three political scientists in the Program,
Malcolm Feeley, Robert Kagan, and Martin Shapiro, are all well known public law scholars and are active in the APSA.
Several other faculty in the Program and in the Law School have close ties with political science.

JSP students interested in public law obtain training in research areas such as judicial process and behavior, law and
politics, as well as constitutional law, theory and history, and administrative law. The Program is also strong in comparative
law and comparative judicial process (The American Journal of Comparative Law is published at the Law School.) Students
interested in careers in public law in political science supplement the Program’s offerings in public law with courses in
rational choice theory (as applied to law and the legal process) offered by the two economists in the program, as well as courses
in sociolegal research methods, the sociology of law, legal history, and a variety of courses in jurisprudence and political
theory.

The JSP Program also has strong ties with Berkeley’s political science department, and JSP’s “political science” students
regularly take graduate seminars in American politics and institutions, international relations, and political theory offered by
the Department of Political Science, serve as teaching and research assistants to faculty in that department, and participate i
informal seminars with political science graduate students at faculty members’ homes and at the Center for the Study of Law
and Society. Members of the political science department also regularly sit on JSP student qualifying exams and thesis
committees. JSP students can develop especially strong programs in the following combination of fields: judicial process and
American politics and constitutional history; public law and constitutional and political theory; public law and public policy;
public law and rational choice; public law and comparative politics; and public law and criminal justice.

The JSP student body is varied. Roughly one third of the students come to the program already with a JD degree, about a
third obtain a Ph.D. only, and about one third obtain both a JD and Ph.D. while affiliated with the Program.

JSP students interested in careers in political science make ample ties in political science and have broad-enough training
to fit easily into teaching positions in leading political science departments. Indeed, apart from law school placements, JSP’s
most frequent placements have been in political science departments, programs closely aligned with political science, and
sociolegal research institutions. Recent JSP graduates with political science interests have gone on to hold post doc anc
teaching positions at the following institutions: Amherst, Brigham Young, UC Santa Cruz, Chiba University, Colorado,
Denver, Harvard, Hebrew University, Michigan, New York University, North Carolina, Ramapo College, Rutgers, University
of Southern California, SUNY Binghamton, Virginia Polytechnic, Wayne State, and Yale, as well as the U.S. Environmental
Protection Agency, the Police Foundation, the American Medical Association, and the American Bar Foundation.

Malcolm M. Feeleyand Claire Sanders Clements

Rutgers University-Camdenannounces the formation of {®ouncil for State Constitutional Studies The

Council will sponsor research, publications, and educational programs relating to sub-national constitutionalism both in the
United States and abroad. It will also act as a clearing-house for information about sub-national constitutions. The Council
will sponsor an annual lecture in state constitutional law; this year's speaker, appearing at Rutgers Law School on April 10,
will be Harry Scheiber of the University of California, Berkeley. During Fall, 1997, the Council will sponsor various

activities associated with the fiftieth anniversary of the New Jersey Constitution, including an hour-long documentary with
New Jersey Network on the New Jersey Constitution and a Continuing Legal Education conference. Publications of the
Council include an annual issue on state constitutional law in Rutgers Law Journal and a reference series on state constitu-
tions published by Greenwood Press. For further information about the Council, please contact either the Council’s
Director,Alan Tarr (tarr@crab.rutgers.edu) or its Associate Diredabert Williams (rfw@crab.rutgers.edu).
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CoNFERENCES AND CALLS FOR PAPERS

IN THE WAKE OF THE LAW... 428, e-mail: bowring@essex.ac.uk
CRITICAL LEGAL CONFERENCE 97 SEXUALITY, LAW AND DIFFERENCE
4-7 September 1997 Maria Drakopoulou, Kent Law School, Eliot College,
University College Dublin University of Kent, Canterbury CT2 7N5, United
Kingdom, fax 44-1227-827-831, e-mail:
SECTIONS AND ORGANISERS: m.drakopoulou@ukc.ac.uk Ivana Bacik, Law School,
HISTORY AND POSTCOLONIALISM House 39, Trinity College, Dublin 2, Ireland, phone

Peter Fitzpatrick, Faculty of Laws, Queen Mary and 353-1-608-2299, fax 353-1-677-0449, e-mail:
Westfield College, Mile End Road, London E1 4NS, icbacik@tcd.ie

United Kingdom, phone 44-171-975-5555, fax 44-181EUROPEAN COMMUNITY LAW AND THE
981-8733. CHALLENGE OF ETHICS

Barry Collins, School of Law, University of East Sionaidh Douglas-Scott, School of Law, King's College

London, Longbridge Road, Dagenham, Essex RM8 2A8ndon, Strand, London WC2R 2LS, United Kingdom,
United Kingdom, phone 44-181-849-3467, e-mail: phone 44-171-873-2316

b.collins@uel.ac.uk LAW, LITERATURE AND AESTHETICS
SACRED FRAGMENTS IN THE TEXTS OF LAW:  Adam Gearey, Kent Law School, Eliot College, Univer-
PLAYING WITH RIDDLES sity of Kent, Canterbury CT2 7N5, United Kingdom,

Sharon Hanson, Department of Law, Birkbeck Collegephone 44-1227-823-012, e-mail: a.d.gearey@ukc.ac.uk
University of London, Malet Street, London WC1E  GENERAL INFORMATION:

7HX, United Kingdom, phone 44-171-631- 6619, fax The Critical Legal Conference brings together academ-
44- 171-631-6688, e-mail: s.nanson@cems.bbk.ac.ukics, lawyers and students from the UK, Ireland, North
Kathleen Moore, Department of Political Science, ~ America, Europe and beyond. It has established itself as
University of Connecticut, Box U-24, 341 Mansfield  a major forum for critical and interdisciplinary thinking
Road, Storrs CT, USA, phone 1-860-486-3747, fax 1-about law.

860-486-3347, e-mail: kmoore@uconnvm.uconn.edu The conference will be held in Dublin, on the Belfield
DROWNING IN THE TURBULENCE? CITIZEN-  Campus of University College. UCD is located two
SHIP, MINORITY RIGHTS, NATIONALISM AND  miles from the historic centre of Dublin. Accommoda-
LAW IN THE NEW WORLD DISORDER Bill tion is available at the UCD Residence Halls which are
Bowring, Department of Law, University of Essex,  immediately adjacent to the conference buildings.
Wivenhoe Park, Colchester, Essex CO4 3SQ, United SECTIONS, PANELS and PAPERS

Kingdom, phone 44-1206-873-723, fax 44-1206-873- papers are invited on the theme of the conference under

CONFERENCE SCHEDULE, 1997-98
International Political Science Association Seoul, South Korea August 17-21
APSA Washington, DC August 28-31
Law and Society Association St. Louis, MO May 29-June 1
Southern Political Science Association Norfolk, VA November 5-8
Northeastern Political Science Association Philadelphia, PA November 13-15
Western Political Science Association Los Angeles, CA Mar 20-22, 1998
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the sections listed above. The Section Organisers areLEGAL STUDIES FORUM

coordinating panel contributions, offers of papers and Judith Grant is editing a special issu& BGAL
workshops. If you wish to organise a section or contrilBTUDIES FORUMN law and popular culture. She is
ute a paper unrelated to the Sections listed, please  especially interested in manuscripts with an emphasis on
contact the Conference Organiser. Offers of papers argime. Analyses of the depiction of law enforcement,
welcome until 31st July 1997, but we may not be able tgiminal defense or prosecution, punishment, or any
accept very late proposals through lack of space in theelevision, novels, film or music. TR&EGAL STUDIES
conference timetable. FORUMis an eclectic, interdisciplinary journal which
Full conference details and booking information will be prides itself in the exploration of new and exciting
available in April. If you are interested inreceiving  intellectual currents.

further information and registration forms, please

contact the Conference Organiser: Please send manuscripts to:

Jim Bergeron, Conference Organiser CLC97 Professor Judith Grant

Faculty of Law, University College Dublin Gender Studies Program, SSM 116,
Belfield, Dublin 4 Ireland University of Southern California
phone 353-1-706-8743, fax 353-1-269-2655 Los Angeles, CA 90089-0022

email bergeron@acadamh.ucd.ie email: judithg@mizar.usc.edu.

Deadline for submission is April 1, 1997.

LAw AND RELIGION: OBLIGATIONS OF

DemocraTic CinizeNsHIP AND DEMANDS OF ,
THE JUDGES’ JOURNAL INVITES M ANUSCRIPTS

FATH o o The Judges’ Journathe quarterly publication of the

A conference on “Law and Religion: Obligations of,qjcial Division of the American Bar Association, seeks
Democratic Citizenship and Demands of Faith” will bganscript submissions from authors on topics of interest
held at Brown University on Friday and Saturday, Apfib the Division’s membership, which includes the state and
11and12,1997. Participants include David Estlund, KeBfjera| trial, appellate and administrative judiciary, law-
Greenawalt, Amy Gutmann, Michael McConnell, Marthge(s interested in the judicial process, legal and judicial
Nussbaum, John Reeder, Nancy Rosenblum, Yael Ta@ifys|ars, court administrators and others concerned with
Ronald Thiemann, John Tomasi, Graham Walker, Caggl agministration of justicghe Judges’ Journds espe-
Weisbord, Melissa Williams, and Alan Wolfe. Registrasigly (out not exclusively) interested in publishing articles

tion is not required. about innovative programs that enhance the ability of courts

For further information contact Nancy L. Rosenblum, nrovide for the fair, just, effective and efficient adminis-
at Brown University. Phone: (401) 863-2827 or Fax: (40¢-4tion of justice.

863-7018.

Please submit two copies of the printed manuscript with
a disk to:
The Judges’ Journal
750 North Lake Shore Drive
AMERICAN SOCIETY FOR LEGAL HisTORY Chicago, ILL 60611
The American Society for Legal History will hold its 1997 £q, informa:[ion, contact
Annual Meeting October 16-18 in Minneaplis, MN. The con- Fred Melcher, Editor
ference will feature papers and panels on all aspects of legal 312 988 6077
history. Robert. J. Kaczorowski, Fordham University School .
of Law will serve as Program Chair. Interested individuals e-mail: melcheri@staff.abanet.org
should contact Kaczorowski at the Fordham School of Law,  9F _ _ S
140 West 62nd Street, New York, NY 10023; Phone: (212)  Luke Bierman, Director of Judicial Division
636-6826; Fax: (212) 636-6899; e-mail: 312 988 5703
rkaczorowski@mail.lawnet.fordham.edu e-mail biermanl@staff.abanet.org
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INVITATION TO JOIN THE AMERICAN SOCIETY SusscRrIPTION OFFER
FOR LEGAL HISTORY The Journal of Law & Society

ASLH is a nonprofit membership organization dedicate?ﬁ ECIAL OFFER - JUST stig14.00 FOR AN ANNUAL

to fostering scholarship, teaching, and study concerning E ditBe?ijRlﬁrTcl)g:sor Philio A. Thomas
the law and institutions of all legal systems, both Anglo- y P

. : . . . Established as the leading British periodical for socio-legal
American and international. Founded in 1956, the Someg(udi es, thadournal of Law and Societyfers an interdisci-

sponsorsk_aw_and History RevieandStudies in Legal plinary approach. Itis committed to achieving a broad
History, a series of book-length monographs available t0jnernational appeal, attracting contributions and address-

In addition, the Society holds an annual meeting to theoretical concerns of cross-cultural interest.
promote scholarship and interaction among teachers,  vsit Blackwell Publishers Website for full details of all
practitioners, and students interested in legal history, anthooks, journals and services: http:/
publishes a semiannual newsletter reporting developmenigvw.blackwellpublishers.co.uk
in the field.

The American Society for Legal History is the profes-
sional association in the United States that promotes stUSyATIONAL ENDOWMENT FOR THE HUMANITIES
research, and publication in the worldwide history of law FELLOWSHIPS AND STIPENDS

and legal institutions. o
. . . . Support for scholars to undertake full-time independent re-
Members in ASLH receiveaw and History Review, search and writing in the humanities. Available for a maxi-

which is published in the spring and fall by the University um of one year and a minimum of two months of summer

of lllinois Press. Each issue features articles, essays, ang, 4 jigible applicants: Individuals Application deadiines:
commentaries by international authorities, and reviews Of:ellowships —_May1,1997  Summer Stipends — October

new and important books on legal history. ASLHmem- 1 1997 ~ 202/606-8467 for Fellowships; 202/606-8551 for

bers also receive the Society’s newsletter and notices of symmer Stipends. e-mail: research@neh.fed.us

meetings and conferences on legal history, including the  Research Grants provide up to three years of support for
Society’s annual meeting, which is held each year in latecollaborative research in the preparation for publication of

October. Individual members are also entitled to a editions, translations, and other important works in the hu-

discount on the price of volumes in the series, “Studies irmanities, and in the conduct of large or complex interpretive

Legal History,” published for the Society by the Universitgtudies including archaeology projects and the humanities stud-

of North Carolina Press. ies of science and technology. Grants also support research
opportunities offered through independent research centers and
For further information contact: international research organizations. Eligible Applicants: In-
Michael deL. Landon dividuals, institutions of higher education, nonprofit profes-
Department of History sional associations, scholarly societies, and other nonprofit
University of Mississippi organizations.
University, MS 38677 For more information and application forms visit the NEH
email mlandon@olemiss.edu. Website at: http://www.neh.fed.us/html/applying.html

If you are planning a
conference or a symposium that you would like to
advertise in
Law and Courts

please send information to
the Editor
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VisiT THE H-Law HomeEPAGE ON THE WEB:
HTTP://WWW.H-NET.MSU.EDU
WITH LINKS TO THE LATEST ISSUE OF THE ASLH
NEWSLETTER AND RECENT PUBLICATIONS OF
INTEREST

COMING
IN THE SUMMER ISSUE OF
Law and Courts:
The Political Kidnapping of Stella Liebeck
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Law and Courts is the newsletter of the Law and Courts Section of the
American Political Science Association. Copyright 1997, American Po-
litical Science Association. All rights reserved.

Subscriptions td.aw and Courts are free to members of the APSA's
Law and Courts Section. Please contact the APSA to join the Section.

The deadline for submissions for the next issueasi and Courts:;
July 1, 1997.

Law and Courts

Sue Davis, Editor

Department of Political Science
University of Delaware

Newark, DE 19716
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