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A Look Back, A Look AHEAD

As my term as Section Chair draws to a close, | thought|it

. . . o Letter from
appropriate to review key Section activities over the past year the Chai 1
and detail some of the challenges | see for the next. = 2l ces
SecTioN AcTiviTies , 1999-2000 The Banality of

Diversity... 4

Section membership, as | noted in a recent list-serv postinﬁ,
may be at an all-time high. At the very least, we have grow .
substantially, from 679 members in June 1999 to Disciplinary Sm_JC'
887 as of June 2000 (representing an increase of 30%). tures and Winning
Arguments ... 11
These and other bits of data lead me to the same conclusions Micheal Giles reacheg last

year: “The Section is in excellent health...The finances of the section are excellent. I 9$5rimus Inter Pares:
importantly, the organizational life of the section is vibrant.” To provide some examplgs Fecundity and the

of Micheal’s last point: - .
Chief Justice ...19

*Between June 1999 and June 2000, the Law and Court’s list serv attracted 790 postjngs.

This is an extraordinary figure—one | attribute, first and foremost, to Howard Gillmap, Books to

who does an outstanding job in moderating the list. Just when the “conversatipn” Watch For ... 22
seems to be dragging, Howard always manages to pick it up, posing an interesting

question or making a claim bound to generate discussion. Also important, | think, \as .

the Section’s decision to add automatically all its members to the list. Expanded S€ction News
participation has only served to enhance the list serv’s role as our central mechanisn@nd Awards ... 23
for intellectual exchange.

*The Law and Politics Book Review, founded by Herb Jacob, continues to perform a ey

major service—not just for our Section but for the whole discipline—by providing g- Conferences and
book reviews in &imelyfashion. While reviews of books published in 1998 are just noy/Calls for Papers ... 25
surfacing in thémerican Political Science Revigtliose for volumes issued as recently
as six months ago are appearing in our e-mail boxes. This is a credit to Book ReVjew
Editor Dick Brishin. Not only does Dick keep those reviews coming, but he has engaged
scores of scholars—both here and abroad— in the effort, as well.

continued on page 3
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The Law and Courts newsletter has improved markedly o¥ghallenges
the years. At one time, it served (largely) as a simple
communication device, alerting members of key dates afd | hope even this brief review makes clear, 2000 has been
awards; today, it continues to perform that function butatrewarding and exciting year for the Section. If the Section
now also provides a forum for serious intellectual discussitnto continue to thrive, however, we must now turn to the
and debate. For this we must thank Cornell Clayton, whdure and confront some important challenges. To me, these
has done a remarkable job in elevating Law and Courtsni@stly center on connections among scholars in our field
new heights. Surely it now stands as one of (if not) the besid specialists in others that we have yet to make or, at best,
newsletters in the discipline. are only starting to make. Let me elaborate but be forewarned:
| have far more questions than answers.
*Since its early days, the Section has acknowledged
significant scholarly accomplishments via the conferral e€onnections among Political Scientists in the Law and
awards. But the number of prizes has grown over time, sfepurts Field.Our list serv and newsletter have, without
that we now present five. Next year, we will add a sixth: Tig®ubt, worked wonders to foster connections among those
McGraw-Hill award, “which will be given annually for theof us taking distinct theoretical and analytical approaches
best journal article on law and courts written by a politic& the same substantive topics—law and courts; at the very
scientist and published the previous year. Articles publishkegist, they have helped us to understand better, if not
in all refereed journals and in law reviews are eligible bappreciate, particular claims and positions. And, yet, as |
book reviews, review essays, and chapters publishedréad articles published in Law and Courts and notes posted
edited volumes are not. Articles may be nominated by jourdl the list serv, | can’t help but think that we continue to talk
editors or by members of the Section. The award carriepast, rather than listening to, each other.
cash prize of $250.”
Can we overcome our (occasionally fundamental)
Given the number and quality of nominees, selecting winnglisagreements? Should we attempt to do so? If yes, how
is a time-consuming and difficult task. Accordingly, wenight political scientists of different theoretical and analytical
should express our sincere thanks to the 22 Section memigagings combine their strengths to produce new and richer
who served on our 5 award and 1 nominating committe&sights into law, courts, and judicial politics? What role can
(For this year's committee members and award winners, séeshould the Section play in this process?
page 23).
| plan to put these and related questions to the Executive
+Owing to the tireless efforts of Kevin McGuire and Rori€ommittee at our 2000 annual meeting. If you have ideas, I'm
Spill, we are looking forward to an outstanding short coursere the Committee would be interested. Simply email me
at the 2000 meeting of the American Political Sciendepstein@artsci.wustl.edu) or post a note on the list serv.
Association. About 40 graduate students and faculty already
have registered for “Professional Development,” and it h&sonnections between Political Scientists and Members of
attracted substantial interest from the APSA. If you haveitite Legal Academver the past few years, more and more
signed up yet, it’s not too late. Simply complete thiaw professors have joined our Section, play various roles in
registration form (page 27) and send it, along with a $00r activities, and participate at our panels. I, for one, applaud
check, to Reggie Sheehan. this trend, for | think we have much to gain from interaction
with our law colleagues.
*Speaking of the APSA meeting, division heads Roy
Flemming (Law and Courts) and Gerry RosenbeidfSection members agree, then perhaps we ought consider
(Constitutional Law) have put together terrific panels—onéaechanisms designed to induce even greater interaction. |
covering the range of theoretical, substantive, and empiribave a few ideas along these lines that, again, | hope to
concerns in our field. All in all, over 200 faculty and graduagiiscuss with the Executive Committee. Of course, | would be
students will participate on one or more of the nearly 30 lawery interested in hearing yours.
related panels and poster sessions. | am, as | know many of
you are, especially delighted to see the number of pangl®nnections between Law/Courts Specialists Here and
(by my count, 11) that deal explicitly with comparative court®ur Colleagues Abroadroughly 10% of all panelists and
law, or both. (For key Section events at the APSA, see pagster presenters on law-related sessions slated for the 2000
26) APSA meeting are affiliated with universities outside the
United States. And this figure represents just a small sample
of scholars throughout the world who share our interests.
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While building connections to our counterparts elsewhelkl-15) touch on courts and law. And | am equally concerned
a|WayS has been important’ it may be even more so toda?b.out the lack of attention our substantive interests receive
what with so many of us interested in comparative law atitwork conducted by political methodologists; indeed, it is
courts. Since conducting such research “should involve még rare statistically-focused paper that takes advantage of
than academic tourism...[and] more than picking a place 8¢ rich data bases we have to offer.

a map and sending forth agents to bring back data,” as Kim

Lane Scheppele recently observed, many of us lacking lodalve believe that comparativists and methodologists, to
knowledge desire to develop relationships and, perhapame just two, can gain as much from interaction with us as
collaborations with colleagues abroad. (For more on thie can from them, then the lack of these connections creates

point, see Kim's excellent contribution in the last issue @flose-lose situation. How can we turn it into a win-win?
Law and Courts.) With regard to our colleagues in comparative, we are hoping

to involve them in the Section’s 2001 short course, which

What steps can the Section take to facilitate thewdl focus on law and courts abroad. But surely there are
connections? Are we best off working with existing grouggher ways to bridge the existing gaps, and the Executive
and centers or ought we undertake independent activitiészmmittee will explore them at our September meeting

In this day and age of electronic communication, it should

not be altogether difficult to devise answers; translatifylong list of challenges, I know. Yet | can't help but feel that

them into solutions and implementing them effectiveljfiey we can meet them, for no other Section, in my estimation,
however, will present many challenges. has been as innovative (and relentless) as ours. This is a

credit to all you who have labored unselfishly in the past

«Connections between Law/Court Scholars and Specialigffl continue to do so. I have already expressed our collective
in Other Fields.In an essay Greg Caldeira and | wrote gebt of gratitude to Howard, Cornell, Dick, Kevin, Rorie,
years, we suggested that the “study of courts and law i€3TY, and Roy. But let me end with our appreciation to the
danger of becoming marginal to the discipline...In fact, ofitembers of the Executive Committee— Dick Brisbin (again),
general sense is that other political scientists view us apdsan Burgess, Shelly Goldman (incoming chair), Mark
our concerns as an enterprise somewhat disconnected fl@i@Per, Stacia Haynie, Kevin McGuire (again), Barbara Perry,
the core of the discipline.” Undoubtedly the situation ha§id Reggie Sheehan—all of whom devote countless hours
improved since 1994—with the integration of courts ini® keeping our Section as vibrant as it is.
separation-of-powers models one example—but we still have

some distance to go. | am disturbed that only a handful of

the some 100 APSA panels listed in comparative divisions
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THE BANALITY OF DIVERSITY

MARK GRABER
GOVERNMENTDEPARTMENT
UNIVERSITYOF MARYLAND

Diversity is the great conversationsity presses and academic jourdaShe is not unduly pedes-
stopper in public law, political sciencetrian. Many leading legalists regard as trivial work being done
and the academy. Scholars are allowd#y other members of the public law field who hold high offices
to celebrate the virtues of their disciin the section, obtain jobs at leading research universities, win
pline, field, or particular researchscholarly awards, consistently present papers at national con-
agenda. Public declarations that someentions, and publish with the leading university presses and
disciplines, fields or research agendagcademic journals. Professor James Gibson once declared,
” - = *-:-'-T-,. | aremore important than others, how*[a]lthough eclectic approaches to judicial politics may be de-
ever, are met by stern reproach. “Let &irable, there is ample room for consternation among those who
hundred flowers bloom.” End of conversation. favor scientific inquiry as a superior means of knowing about
things judicial.” My preferred version of that sentence is “al-
Some flowers should not bloom. No one thinks&heerican though so-called scientific approaches to judicial politics may
Political Science Reviewhould publish or law and courtsbe desirable, there is ample room for consternation among those
panels at national meetings should include my spouse’s studyp favor humanistic inquiry as a superior means for knowing
of comparative psychotherapiasy teenage daughter Naomi'sabout things judicial.”
ninth grade essay on progressivism, my teenage daughter
Abigail’s eighth grade attack on the fugitive slave law or mhen Professor Gibson or | call for diversity, we mean to foster
teenage wannabee daughter Rebecca’s fifth grade picture bk all research methods we think reliable on all subjects we
on New Hampshire. Inclusion would promote diversity. Mihink important. Whether a new piece of work diversifies the
spouse’s distinguished work, however, is not political scienie!ld depends on whether that study meets our existing stan-
and my daughters do not yet write professional quality politic¢ards for good scholarship or persuades us to change those
science. “Let a hundred flowers bloom” means that we shogtdndards. We agree that the public law field should not diver-
allow only flowers to bloom, not trees. sify by fostering bad or trivial scholarship. Alas, in too many
instances we dispute what constitutes good scholarship and
The difficulty is distinguishing flowers from trees or profesare often unwilling to defer to what we think are the mistaken
sional quality political science work from work that is not prestandards for good scholarship held by many other field mem-
fessional quality political science. While members of the labers.
and courts section probably agree about the above examples,
we have substantial disagreements over what is professidifdé essay opens a conversation on diversity in public law
quality political science. We dispute whether a work is go@gnong people who disagree on what constitutes good public
political science scholarship as opposed to mediocre or 2wl scholarship and on what constitutes public law scholar-
political science scholarship, and whether a work is politicsihip. No passage attempts to referee the substantive differ-
science scholarship as opposed to some other form of schétages between Professor Gibson and myself, between different
ship. We dispute what works are or should be central to sciopdels of judicial decision-making or between any two schools
arly debate in political science and public fawe may agree of public law thought. My concern is more with the rules of fair
in a descriptive sense that faculty employed by a political sepmbat or mutual accommodation. How should we treat works
ence department are political scientists and thaitherican by professionally credential members of our section that never-
Political Science Revieig a political science journal. Whentheless do not meet what we believe to be professional public
conversation turns from description to evaluation, howeviayw or political science standards? What is the appropriate
members of the law and courts field often find they lack mesgtance to take towards a well recognized school of legal thought
ingful consensual standards for distinguishing good work frditat one believes has run out of important insights or never had
bad? The Chair of the law and courts section regards as “trivighportant insights? A simple demand for a fair hearing is insuf-
the legal understanding of judicial decision making that chardicient. Published work in respectable outlets should not be
terizes work being done by members of the public law field whismissed as nonsense until every effort is made to understand
hold high offices in the section, obtain jobs at leading reseavdghy reasonable persons might think the argument sound. De-
universities, win scholarly awards, consistently present papkpsration, however, may increase animosity rather than respect.
at national conventions, and publish with the leading univéihatever the merits of a fair readindvsin Kampffone hopes
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that the end result will not be a greater willingness to tolergigerican Political Science Reviend theHarvard Law Re-
and foster antisemitic thOUght in pUbllC law. Many memberS\ﬂb\M a minor inconvenience from my selfish perspective, may
the field similarly reach fair, good faith judgments about whghreaten the career of an assistant professor who does doctri-
constitutes good scholarship that exclude the scholarship dagEanalysis in a department that insists on publication in those
by respected members of the field. Legitimate and serious @iger reviewed journals that have a tradition of hostility to doc-
agreement exists in our field on the value of the behaViOfﬁ.hai Schoiarship_ Happiiy tenured professors who teach
revolution, the pragmatic turn, and other influences on publigurses, referee scholarship, organize panels, serve on prize
law research. Some scholars celebrate approaches that offighenittees, and participate in section politics consistently make
find mindless or unscientific. important decisions both about what is good public law schol-
arship and what is the range of legitimate public law scholar-
These disagreements present many professional challenggip. Good public law and legitimate public law scholarship are
When developing a syllabus for a graduate course in pulfist identical. A person who believes that professors at private
law, to what extent should the readings reflect what the profgghools produce almost nothing of value (substitute your bete
sor believes are the most important works of public law or regsire here) may nevertheless believe that since approximately
resent what different public law scholars believe are importayfif the members of the field teach at private schools, a reason-
works? Should students be eXposed to all schools of puaijﬂ:e percentage of the papers given at the APSAs national
law or only those schools whose work the professor considgsaference ought to be given by professors who teach at pri-
valuable and worth emulating? Many scholars refuse to cQate schools. Moreover, there may be a difference between
sider for a national prize work in a particular genre merely hgsod legal and good political science scholarship. When con-
cause they think that members of that school of thOUght %ﬁ%nng paper awardsy may we reject what we think is an excel-

faulty methods or because those methods are more appropjégigpiece of legal scholarship on the ground that it is not public
for historians or economics than political scientists? Whgty scholarship?

steps may we legitimately take to increase scholarship we re-
gard as original, rigorous, and important, while limiting scholatywo Problems
ship we regard as redundant, shoddy and trivial? Do we have

obligations as members of the public law field to celebrate @he following two exercises explore the meaning and limits of
work done by field members or at least allow our judgmentsdRersity in a political science/public law community where the
be influenced by prevailing practices in our heterogeneasisndards and boundaries of the field are contestable and con-
section? tested. The first, the astrological model of judicial behavior,
raises questions about what should count as acceptable public
For some people in some contexts, these disputes over Wagtscholarship. The second, the John Marshall Symphony,
constitutes good political science scholarship are, well, ag&plores what scholarship should count as public law scholar-
demic. To paraphrase Thomas Jefferson, it does a tenwigi. Astrological explanations of judicial behavior and sym-
professor no harm knowing that neighbors are engaged in migbonic interpretations of legal opinions would add to the diver-
less number crunching or unscientific story-telling. Public lagfty of the field. The issue is when and whether these works

scholars sometimes write as if the field was composed of seygBuld be understood as political science or public law schol-
persons or less, so that if five were engaged in research ggship.

ceived to be fruitless, numerous vital areas would be over-

looked. With almost 900 persons belonging to the law andThe Astrological Model-Suppose one day you received a
courts SeCtion, little reason exists for thlnklng that importaﬂéper Ciaiming that Supreme Court decision making for the past
areas of research are being ignored. Most members of the figidly years is best explained by the relative position of several
find that many people are doing valuable research, evernpgscure constellations. The paper is not a satire on some school
they also think many people are writing about matters of lit¢g public law. The author does not use or even abuse any
interest to scholars or are (ab)using methods. Those of us Wi@hodology you respect. The style and method of argument
are tenured at respectable institutions have typically fousgems identical to that found in most supermarket tabloids.
respectable outlets to present and publish our thoughts eggFely, this paper is an easy reject in any context. You would
as we complain that other respectable outlets seem hostilgdpaccept this paper for publication in any serious journal, you
those ruminations. would not permit this paper to be presented at any confetence,
you would not assign this paper in any graduate or under-
Stl", diversity questions arise that cannot be resolved by prougiﬁduate class you could imagine teaching’ you Certainiy would
declaiming, “let a hundred flowers bloom.” To begin with thgot award this paper any desirable professional prize, and you

obvious, a high percentage of the field are either not tenureg@iid not want the author of this paper to be a colleague. This
not tenured at institutions they find satisfactory. The diffejs not a flower that ought to bloom in public law.

ence between the sort of articles that routinely appegnen
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Complications occur when much to your surprise and distreday. Many distinguished scholars, not only astrologers, be-
a minor cottage industry on the horoscopes of Supreme Colieve that this new school of thought has something to offer
justices develops within political science and public law. Ascholars. You were considered rather small minded when you
survey taken five years after you rejected what is now considttempted to set up a distinctive professional group that would
ered the seminal work of legal astrology reveals that approxéxclude astrologers. In this environment, do you treat astrolo-
mately one quarter of the scholars who belong to the law aggrs and their works any differently than you did when no one
courts section are researching astrological explanations of jirought legal astrology of any value? Do you still automati-
dicial behavior. Worse, astrology is no longer confined taally reject legal astrology when assigning readings to stu-
judicial decision-making, a subject you recognize to be of irdents, making hires in your department, accepting papers for
terest to political scientists. Now you find articles indheeri-  publication or for conferences, awarding professional prizes, or
can Political Science Revieusing the position of obscure nominating persons for section offices? Do you recognize as
constellations to predict the love life of state justices. Not onlgrestigious presses and journals only those holdouts that pub-
do you think political scientists have no interest in the love liféish little or no legal astrology. Are there occasions when as a
of state justices, but astrological works on that subject in yomnember of the public law section you must treat legal astrology
opinion say nothing that was not said in previously publishedith equal concern and respect? What does it mean to treat
work using obscure constellations to predict the love life ofvhat you believe to be academic nonsense with the same con-
federal justices. cern and respect you show works that meet what you believe to
be the highest standards of political science/public law schol-
Other fields of political science have been similarly infectedarship?
though some more than others. Astrologers are fairly well
represented in all aspects of professional life. They publishirhe appropriate way to diminish the hold of legal astrology on
the best university presses (or what you formerly thouglhe public law field in my judgment is by publishing devastat-
were the best university presses) and in many prestigious pog refutations of astrological claims or, perhaps better, demon-
litical science journals, deliver papers at the major converstrating that other approaches to judicial decision making offer
tions, obtain positions at leading universities, and win nanore original and important insights. You have no obligation
tional prizes. Astrologers are not equally represented in pdo treat astrology sympathetically or ever cite legal astrologers
ticular political science vehicles. Just as some publication our your work merely because other scholars have concluded
lets are presently more or less biased towards certain formstioat astrologers help explain judicial behavior. Scholarly work
research, so some publication outlets are far more sympathetiould expose or ignore bad work. Proponents of astrology
than others to astrological methods than others. Of the twave no right to complain that you fail to respect the diversity
journals you had thought best before the astrological invaf the field when you claim that their work is unoriginal, shoddy,
sion, one almost never publishes astrological articles, whitar trivial. They, in a sense, also fail to respect the diversity of
the other has become a leading vehicle for astrological expkhe field when they declare, implicitly or explicitly, that persons
nations for Supreme Court decision-making. who condemn legal astrology fail to meet the standards of good
scholarship.
Your views have not changed. You and your closest profes-
sional associates continue to believe that astrologers havegal scholarship, like law, is always jurisgenerative and
little or nothing to say of value to political scientists or stujurispathic® Influential works strive to open up new lines of
dents of public law. You do your best to examine your notionsquiry and to foreclose others. New work never adds to public
of good political science for bias. You read the seminal workaw knowledge in a pure cumulative sense. Rather, the best
of astrology and attend an occasional panel sincerely trying $aholarship corrects past mistakes while suggesting better lines
understand why serious scholars would pursue this researohinvestigation. Academic etiquette may insist that such dis-
Nevertheless, you remain in the end convinced that astrologigreements be phrased politely, that legal astrologers or schol-
cal methods add nothing to public law. Astrologers, you corars doing work of similarly perceived value not be called ugly or
clude upon long reflection, do not improve knowledge abougtupid. But in the marketplace of intellectual ideas we can re-
judicial decision-making. In your opinion, their increasing emfute claims that our work is trivial or shoddy only by making the
phasis on the love life of judicial officials is of no importance tdbest arguments for our rigor and importance, and not by accus-
political science and astrological essays predicting the loweg our rivals of a failure to respect diversity.
life of some judicial officials largely repeat the conclusions of
previously published astrological essays on the love life dfhe astrologists have a better claim to section goods. Section
other judicial officials. goods belong to members of the section. If there is a member-
ship requirement other than paying dues, that requirement ought
What has changed is that your views on astrology no longtr be admission to graduate work in political science, accep-
reflect a deep consensus within political science and publiance of a faculty job in political science, or a history of recog-
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nized political science publicatidrindividual universities and Work that appeals to more than one research tradition should
political science departments play the primary gatekeeping réfe preferred to work narrowly in one genre, but no inherent

determining who is qualified to teach public law. Journals afgRson exists in this hypothetical universe to prefer a behav-
university presses play secondary roles. The law and coifitgl/legal model to a legal/astrology model.

section should largely recognize and ratify decisions made by

these authorities. If legal astrologers are teaching public law &€ hiring and promotion process, teaching and refereeing re-
good colleges and universities or publishing in what were fétuire more complex judgments. No department or university

merly considered the best political science outlets, they oujé an obligation to hire or consider legal astrologers when a
to be full members of the law and courts section, no matter He@ad consensus exists in the department or university that

controversial, even unacceptable their research is to many ofiéh work is not sound. Faculty, however, have the right to
public law scholars. work within any genre widely practiced in the academy. If a

scholar converts to legal astrology after hiring and the leading
Diversity matters very much when section resources are alﬁgal aStrOlOgerS declare that scholar is Worthy of tenure, the
cated. All schools of public law ought to be represented b&gholar should be tenured. We have some obligations to in-
as decision-makers and beneficiaries in the distribution of siigim graduate students that legal astrologers exist, but that is
section goods as participation on pane|s at Conferences:[hﬁ_ extent of the Obligation. Graduate education should in-
cluding representation on panels intended to provide divefé¢de some survey of the field if for no other reason than future
perspectives on some pub“c law question’ pub”cation in tﬁ@mbers of the law and courts section need to know that Iegal
section newsletter, prizes for scholarship, and membershippgtrologers are out there.  Still, our primary mentoring respon-
section committees. When section goods are distribut&tpility is to foster sound scholarship, not reproduce the field.
presses and journals cannot be devalued merely becauseltfggl astrology, thus, is entitied only to a small place on our
are the primary outlets for work you believe to be public lagyllabi. The bulk of pedagogical attention should be paid to
nonsense. Cheating is permitted at the margins. As long@k the professor regards as sound, important and sugges-
responsibility for panels and prizes is rotated, little harm afi¢e of fruitful lines of research. Graduate students interested in
some benefit may result when legal astrologers and member¥afters a professor believes unsound should be bluntly in-
other schools of public law favor proponents of their preferré@fmed to study elsewhere. Undergraduates who produce a
methods in close cases. Still, section goods ought to bes@und essay by legal astrology standards, however, probably
vided in ways that are indifferent to the disputes that take pl&@serve the same grade as students who adopt the same re-

among section members over quahty standards for po"ti@ﬁarCh methods as the prOfeSSOf. Fina”y, we are not 0b||gated
science scholarship. to recommend publication of pieces we believe to be nonsense.

Still, fairness to both authors and editors require that reviewers
If the section is operating fairly, legal astrologers ought to héitgarly distinguish between pieces they reject as insufficiently
section offices and be winning section prizes in approxim&@und examples of a particular genre, and pieces they reject on
proportion to their number. Past nomination committees hadg@nre grounds alone. “l do not like astrology,” is not a reason
acted properly by considering service to the section in gend@4ja journal to reject an essay when numerous members of the
and leadership in some school of public law as the prim&§ction sponsoring the journal believe the research method
qualification for section office. Rough quotas and rotation magund.
be appropriate to ensure diversity over time in section office
and committees. Most significantly, service in section office &€ general rule of thumb is that persons acting on authority
on any committee should not be understood as validating &@ymn the public law section, the national political science asso-
research method, only an acknowledgment that the rese&igon, or local political science associations should respect as
method is popu|ar among many section members. More CéﬂleUS SChOlarShip all SChOlarShip pUbllShed by pOIItlcaI SCi-
troversially, prize committees should not consider the relati¢gce journals or labeled as political science by university presses.
merits of different research methods used by many studentS@fsons acting in a purely private scholarly capacity, by com-
public law. A public law scholar who is unwilling to award &arison, should treat as serious scholarship only works that
paper or book prize to an astrok)ger or who cannot d|st|ngui§ﬁet their best standards for serious SChOlarShip. Persons with
good astrology scholarship from bad should not be placed iane other obligations to represent public law standards, for
position to influence section awards. If a member of a prigéample, a professor teaching a core course on public law, have
committee reads what he or she thinks will be a seminal piecé@me obligation to consider what is conventionally considered
legal astrology and no other work submitted is likely to be Bglitical science, but are freer to interject more normative stan-
accepted’ the prize Ought to go to the work of |ega| astro|og9.rds for pUbllC law SChOlarShip. The bottom line is that if our
Put differently, section awards should go to the best examphk is called “shoddy,” “trivial,” or whatever, the only re-
of a particular research method, not to the best practitionefBense is to produce work that our contemporaries and the
what the awards committee thinks is the best research metfget generation will regard as rigorous and important. We can
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ask our section officers qua section officers to give us the egMalrtin Shapiro declares, “that the political scientist who works
opportunity to present our work to other scholars. We can@tforestry will be considered a wonderful political scientist by
ask our fellow scholars qua fellow scholars to take our wditesters and a wonderful forester by political scientists.” In
seriously for any reason other than they find our work seriobis view, “interdisciplinary work ought to meet the standards of
two or more disciplines rather than the standards of rfone.”
2. The John Marshall Symphes student proposes to write Given the difficulty of achieving this standard, public law stu-
as a dissertation the John Marshall Symphony with you dgnts may be best advised to stick with public law.
dissertation supervisor. Unlike astrological works, you have
reason to believe that the student will produce a piece tB&apiro’s critique of interdisciplinary research is puzzling. One
meets professional standards. Many great musical compesild question the comparative studies Shapiro has been do-
tions commemorate famous events or persons. You would fitg,using the same logic. There is always the danger, after all,
however, have awarded Aaron Copland a PhD. in political s¢iat a person who compares the American and French legal
ence for writing the Lincoln Portrait. The Lincoln Portrait is nstystems will be considered an expert on the American legal
bad political science. Itis good music and not political scierggstem by experts on the French legal system and an expert on
at all. What, therefore, must be in the prospectus for youtle French legal system by experts on the American legal sys-
regard the John Marshall Symphony as a potential worktém. This logic can be carried to an extreme that rules out all
political science and public law. Do you simply refer the stprojects. A person who wishes to write on both sections of
dent to the music department? Might conditions exist in whificCulloch v. Marylandnight be considered an expert on the
you would serve as an advisor to this music dissertation? Migank issue by experts on the tax issue and an expert on the tax
this even be a political science dissertation? If this is a politiiggue by experts on the bank issue. Persons who do more
science dissertation, what musical standards, if any, must@e@eral projects always risk knowing less about one aspect of
work meet? that research than scholars who focus exclusively on a particu-
lar detail of the general phenomena. Perhaps because political
Life will be simple if in addition to being a professional work ogcience is treated as a distinct discipline and public law as a
music, the dissertation with the music removed clearly proaistinctive field, some reason exists for thinking that a person
ises to be a work of professional political science. Supposew® knows something about one field of political science or
proposed symphony has four movemehtarbury v. Madi- public law will be able to master other aspects of political sci-
son Fletcher v. PeciMcCulloch v. MarylangdandGibbons v. ence or public law. Still, a person who has done extensive
Odgen The score for each movement will be accompanied ¢gurse work in music and public law may be able to write a John
a lengthy essay offering an interpretation of each decision &harshall symphony that is as competent as a game theoretic
an explanation as to why the music reflects that interpretatianalysis of Marshall Court decisions written by a person who
If the essays offer an original interpretation of John Marshalii@s done extensive course work in formal theory and public
judicial opinions, the dissertation project is obviously a relaw.
sonable one in political science. That the project as a whole
may also meet the requirements for a PhD. in music no mBaising the bar too high for interdisciplinary scholarship will
detracts from the merits of the project as political science thiate out valuable research projects. Important questions on the
the possibility that another dissertation you are supervisipglitics of forestry will never be explored if meeting both pro-
may meet the PhD. requirements in history or economics. f@gsional political science and forestry standards is too diffi-
one would reject a dissertation that met the standards of loth. The better demand for interdisciplinary research is
political philosophy and comparative politics. Why should Aristotle’s adage that we can only have as much certainty as
dissertation that independently meets public law and musidjects admit. Some subjects may be so complex that nothing
composition standards stand on any different footing?  of intelligence can be said at the moment. Still, scholars ought
not to avoid researching on important questions merely be-
Tougher issues arise when the political science or public laause the level of certain presently attainable is less than re-
features of the John Marshall Symphony denuded of the migsl@rch on more mundane subjects can achieve.
connection may not seem to be professional political science
scholarship. Questions may arise as to whether the subjediitgfse observations suggest that a political science professor
the dissertation is sufficiently connected to what political s¢isked to decide whether to supervise the writing of the John
entists study to make the project a political science project. Marshall Symphony should consider two factors. First, has
the obvious extreme, merely giving a piece of music the tittbe student explained why this is a project worth doing? Many
“John Marshall Symphony” does not make the compositiorgaod reasons might exist for an attempt to capture in music an
piece of public law. Moreover, either the music or the politicaiterpretation of the seminal opinions in constitutional law. The
science aspects of the project may not meet the standarddssiertation may increase popular awareness and understand-
professional political science. “There is always the dangehny of those opinions. Scholars may better appreciate possible
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relations and distinctions between music and legal prose. ABward Gillman and Cornell Clayton greater improved
suming the project is worth doing, the academy needs tothe clarity of this essay even as, | am confident, they strongly
organized in ways that ensure the project can be done.diagree with many of the tenative conclusions.

traditional disciplines cannot house the project, alternatives to

traditional disciplines need to be established. Second, is the

student doing a project relevant to your expertise? If the sReferences and Notes

dent seriously wishes to set John Marshall's legal opinions to

music and wants help analyzing those opinions to see whderome Frank and Julia Frank. 19B8rsuasion and Healing: A
form of music is correct, then a person with expertise in Marshaff§mparative Study of Psychotherdpjins Hopkins University Press:
opinions will help the project. If, however, the John Marshdfaltimore, Maryland. ( Some husbands give flowers. | find absurd
Symphony merely honors Marshall by the use of the nani&cuses to increase my wife’s cite count.)

expertise in Marshall's thinking is not likely to be useful. 2 We also dispute what constitutes diverse political science scholar-

ship. This essay is limited to questions associated with the external
The one question | would not ask is whether the project will Bgundaries of political science scholarship. Similar questions might
awork of political science or music. Political science and publie raised concerning how to establish internal boundaries within po-
law are best treated as useful administrative conveniendgisal science and public law. For reasons suggested in this essay, |
People commonly labeled as political scientists or studentsfiofi naked invocations of diversity in both contexts to be equally
public law tend to have more intellectually in common witanal. What points of view or persons, for exam_ple, should be repre-
each other than with scholars labeled differently. Havingsgnted on a panel devoted to diverse perspectives on the Rehnquist

distinctive political science department, distinctive political scizourtor the use of judicial power in Asia.

ence journals and a distinctive political science professors i(iaigreement that public law scholarship should focus on important

cilitates sound scholarship. Still, many scholars commonlyaiters is meaningless in the absence of agreement on what matters
labeled political scientists have interests and use research mgimportant.

ods that overlap with historians, law professors, economists,
and other disciplines, perhaps even music. As long as thélsee Epstein, “The Comparative Advantadesiv and Court§Win-
relationships are improving knowledge about important mder, 1999), p. 3.
ters, they should be fostered, not handicapped by attempts to
draw precise lines between fields and disciplines. The conf2" at least at any conference where some proposed papers are
poser of the John Marshall Symphony will likely improve botﬁeJeCted'
music and political s_C|.enc_e. An"_’uyS'S dgtgrmlngd to e,Xplaé%ee generally, Robert M. Cover, “Foreword: Nomos and Narrative,”
whether the composition is music or political science is 18§% Harvard Law Reviewt (1983).
likely to benefit either discipline.

" Serious problems would result if 1000 poets decided to join both the
Both legal astrology and the John Marshall symphony are higimerican Political Science Association and the law and courts sec-
risk research projects. If successful, they will fundamentaliign. Still, at present, only relatively few persons without traditional
alter the terrain of public law, political science and scholarshiﬂ-.‘blic law credentials are members of the law and courts section and
More likely than not, those who engage in this research will f4iey do not seem to have much influence.
to lpro?uce ITUCIh OT acaden:jlc Vzllgel’ or a_':_LeaSt of dIStInCtly(ﬁ/lartin Shapiro, “Political Jurisprudence, Public Law, and Post-
value 1o political science and public law. € more CommQﬂ)nsequentialist Ethics: Comment on Professors Barber and Smith,”

calls for diversity in public law are for lower risk projects. Comg sy gies in American Political Developm@8t 96 (1989).
parative judicial politics is promising terrain for young scholars

because little doubt exists that new insights can be garnered
using shopworn behavioral or institutional research methods.
Fields do not grow, however, by normal science alone. Promot-
ing diversity in public law and political science may mean that
behavioralists, legalists, and others should be taking more risks
than any of us older codgers do at present. The projects that
will define public law for the future will redefine what we think

of as good scholarship or what is public law, and not merely
apply tools that worked on one neighborhood to the next block
over.
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DISCIPLINARY STRUCTURES AND ‘WINNING' ARGUMENTS
IN LAW AND COURTS SCHOLARSHIP

PamELA BRANDWEIN
DEPARTMENTOF PoLITICAL SCIENCE
UNIVERSITYOF TEXAS DALLAS

To what extent have disciplinary choice in political scienceHe suggested that “intellectual
structures shaped the study of law andharaud[ing]” rather than the merits of the work explained the
courts? Does “society” get into legalascendancy of rational choiéelde argued that the
scholarship and academic legaldisconnection between rational choice models and real-world
knowledge and, if so, in what ways?politics made rational choice models inferfor.
These questions are worth asking
because experience suggests th&@ohn is useful here not because he casts aspersions on
institutional pressures and forces workeational choice but because he begins to build institutional/
to privilege certain kinds of arguments,organizational explanations for the rise of both behavioralism
methods, and theories. and rational choicéThis aspect of his article deserves further
elaboration. My goal here is to outline a study that would
In the 1950s, a famous debate took place between two lewestigate the twentieth century history of law and courts
professors, Charles Fairman and William Crosskey, over teeholarship. This study would cover the impact of
history of the Fourteenth Amendménthe question was behavioralism on legal scholarship. This study would also
whether the Amendment originally applied the Bill of Righteover the more recent battles between rational choice
to the states. Fairman (1949) said “no.” In denyingstitutionalism (also referred to as the Positive Theory of
incorporation of the Bill of Rights, Fairman buttressed thmstitutions or PTI [Orren and Skowronek 1994] or the
non-incorporation thesis staked out by the Supreme Costtategic approach [Knight 1992, Eskridge 1991, Maltzman
seventy years earlier. Crosskey (1954) argued that thed Wahlbeck 1996]) and interpretive-historical approaches
Amendment did originally apply the Bill of Rights to the stategSmith 1992, Skowronek 1995, Gillman 1999).
thus suggesting that the Court had been wrong all this time.
Fairman “won” this debate handily in the 1950s and hibhe type of study | am proposing would not be a traditional
account had a self-propelling quality until the mid-1980s thistory of science (traditional interpreters of the history of
early-1990s. Since then, Crosskey’s account has gairsmdence have tended to explain victories of scientific
widening support. approaches by their intrinsic merits). Neither would it be a
conventional contribution to the state-of-the-discipline
As we look back at the Fairman/Crosskey debate, we can §tsrature (see, e.g., Easton 1953, Dahl 1961, Eulau 1969) in
the crucial role of cognitive factors in the assessment which the author stakes out a position on the relative merits
empirical findings. But we can also see the mediation of thesied strengths of traditional and behavioral approaches. And
factors through social, hence contingent, processes. Haither would it be like the Eulau and March (1969) review
explaining both the rise and decline of Fairman'’s history, wand appraisal of political science that was to provide “a basis
can see how definitions of “good” research are constitutéor an informed, effective national policy to strengthen and
by complex interactions among cognitive factors, persondg¢velop [this] field even furthe®.”
networks, organizational pressures, and resource
mobilizations? My approach would be drawn from the sociology of science
and would map the trajectories of credibility that attach to
| use the Fairman/Crosskey debate to draw an analogy. @mpeting methods and theories. This sociology of public
more precisely, | use the debate to formulate a set of questitavg would attempt to reconstruct the institutional settings
about how disciplinary structures might work in public law tgscholarly networks, professional conferences, funding
privilege certain kinds of methodologies and theories. Sevepakssures, prestige hierarchies, faculty hiring committees,
months ago Jonathan Cohn (1999) wrote a cover story for #te.) that give weight to certain methodologies and theories
New Republic in which he called attention to the rise of rationaler others. In this way, “persuasiveness” would be
investigated as both a cognitive and institutional product.
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In the next section, | provide a very short discussion of @@ong strategies of symbolic construction and conventions
sociology of science. Following that, | use the Fairmafat investigation — exists in a mutually sustaining relationship
Crosskey dispute to provide a sketch of how one goes abwith actual resourced.In political science, resources range
investigating institutional competition among interpretivisom NSF grants to pages in the APSR. Prestige is a resource
communities. This leads to the section in which | outlineaa well, though a less tangible one. Positions of resource

sociological study of public law. control include NSF funding committees, journal editorships,
program committees for APSA meetings, hiring committees,
1. Science Studies and graduate curriculum committees.

In science studies, scientific practice is treated as a forn g$e the concept of interpretive community as an anchor in
work: with routines, uncertainties, organizational structut@e sense that | focus my discussion on several dimensions
power relations, and conflicts. Scientists are investigatedhad practices of interpretive communities. In sketching a
another sort of worker. Researchers in science studies hagtire of the Fairman/Crosskey debate, | identify networks
posed questions that are enormously useful in th®wong members, the members’ interpretive frameworks, and
sociological investigation of academic disciplines. Thetite resource arrays that were mobilized. | also mention the
guestions are about the processes of construction apehmon practice engaged in by dominant interpretive
persuasion entailed in the production of institutionabmmunities, namely, containing threats to institutional
knowledge® How might institutional pressures influencéegitimacy, as legitimacy has been conceived.
researchers in choosing among various methods and
theories? What strategies are used to sustain and reinforce
the “rationality” of one’s approach in the face of alternatives?
What tactics and devices are successful in minimizing lle The Fairman/Crosskey Dispute ovetf"J¥mendment
possibility of critical intervention by others? What countdistory
as legitimate avoidance of what might otherwise be regarded
as insurmountable philosophical difficulties? In short, whahe initial success of Fairman’s non-incorporation history
is it in competing arguments/approaches/theories that rerdar be partly explained by his institutional positioning.
them more or less institutionally “credible” at any particul&iairman was part of a Harvard network, as were a number of
historical juncture? other high profile contributors to the repudiation of Crosskey.
One was Justice Felix Frankfurter, who condemned an earlier
A major objective among science studies researchers ipresentation of the incorporation thesis by Justice Hugo
refute the possibility of a distinction between “internalisBlack in the 1947 caskdamson v. Californi& Frankfurter
explanations of scientific change, which point to the natuvehs mentor to Henry Hart who also had ties to Harvard. Hart
unfolding of ideas, and “externalist” explanations of chand&954) wrote an influential negative review of Crosskey's 1953
which point to societal and political factors (Shapin 1994)00k, severely damaging Crosskey's reputation as a historian,
The success or rise of a theory is only partially dependensome of it deserved, some not.
the logical tenets of the theory itself: “The situations that
create theories are not single experiments, or moment§airman’s article became a source of authority on the
individual biographies...[T]heories are the end result of margurteenth Amendment for those who followed, including
kinds of action, all involving work: approaches, strategidegal scholar Alexander Bickel. He was Felix Frankfurter's
technologies and conventions for investigation. Tleterk and protégeée. In a well-known article, Bickel (1955)
component parts of a theory become increasingly inseparaiflered a version of the legislative history of the Fourteenth
as it develops. They become thicker, or ‘clottg@tar Amendment as it pertained to school segregation. He simply
1989:25). cited Fairman’s article. Crosskey’s history had appeared a
year earlier but, for Bickel, a simple citation to Fairman was
In outlining how science studies methods can be useduficient. The matter was closed. In the world of academic
investigate the social production of academic knowledgédaw at this historical juncture, Harvard ties carried enormous
use the concept of “interpretive communities” as an anchestige and Fairman was embedded in a Harvard network.
Stanley Fish (1980) uses the term “interpretive community”
to refer to sources of systems of intelligibility that enabBut Harvard ties do not explain how Fairman originally
and delimit the operations (thinking, seeing, reading) rgfconstructed history. Legal realist Felix Cohen (1935)
extending agents. Shared assumptions identify, or defiegphasized that we need to know how judges think if we are
individual scholars as members of an interpretive communityunderstand the actual processes by which legal outcomes
William Sewell (1992), a sociologist, would add that thare reached. Toward the end of understanding how legal
“mental” work achieved in each community — e.g., choosiagholars think, we must investigate interpretive frameworks.
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We need to conduct a “frame analysis.” Interpretiv@/Ppressed. But Crosskey's history was a breach that made
frameworks are webs of assumptions, interpretive conventi§fgPle some of the conventional ordering commitments of
and symbols that work together and interact. Over twedtgirman's interpretive community. What lawyers and judges
years ago, the famous sociologist Erving Goffman (197“4?celved” in Falrman’s account that they dlq not receive in
described frames as the basic elements that organize accduft§Skey's was, in general terms, a stabilization of the
of “what is happening.” Frames also organize orientations3gctrine of stare decisis regarding Fourteenth Amendment
action. In this instance, the “action” is accessing the past/#ory and an affirmation of state control over citizenship

reconstructing history. Frames are made available at cultdf@its-

and institutional levels. That means, of course, that le

al
scholars like Fairman and Crosskey were constrained in te%ﬁQSSkeys history posed threats. It raised the specter that
of their access to interpretive tools. There is a menu ‘¢ year-old precedent on the Fourteenth Amendment might

interpretive tools, as the competition between Fairman d#fWrong. If 70 year-old precedent had to be uprooted, how
Crosskey attests, though the choices are limited. could the doctrine of stare decisis, a basis of court legitimacy,

be preserved? Crosskey'’s history implied that Court decisions

Of course, it must be established that frames are “real.” HE¥#t affirmed the non-incorporation thesis were influenced
might that happen if empirical evidence of frames is nBY @ historically evolving politics. This tapped fears and
“objective”? (in the sense of quantitative). Fairman’s othEfSecurities generated by Legal Realism. In addition,
publications provide supporting evidence for claims that thésE°SSkey’s history was not so easily contained (due to its
categories of thought actually existed. In 1939, Fairman’s wegy broad conceptions of rights and equality). This made it
known book on Justice Miller appearédn 1953, Fairman difficult to manage judicially.

published a law review article, “The Supreme Court and the_ ] . ) ]
Constitutional Limitations on State Governmentdrairman’s history, in contrast, resonated with an audience
Authority,”** which responded to Crosskeyisst sketch of whose orthodox assumptions were under fire. His non-
the incorporation thesis in his bodkolitics and the incorporation account reaffirmed 70 year-old precedent,
Constitution in the History of the United Statérs 195415 which stabilized both stare decisis doctrine and the
Fairman published a fairly brief response to Crosskey’s detailégWtonian conception of law in general. The non-
version of the incorporation thesis. In 1971 and 1987, Fairm{gRerporation account also kept the institutional version of
published a two-volume seReconstruction and Reunion,ReDUb“C"_’m legislative objgctlves c_ontalned and ther_efore
1864-1888,that appeared in the series,History of the more easily manageable. Finally, Fairman’s account affirmed
Supreme Court of the United Statedt can be deduced fromt_he old tradit.ic.)n of state and chal authority over personal
the arguments in these sources that the same assumpfighés: & tradition that was coming under threat from a New
are operative. These deductions are certainly up for questigf@l court expanding federal control over rights. The “recipe”

but scrutiny by other scholars should serve to increase tffeProducing acceptable legal read,ings_ for lawyers and
validity of this interpretive/empirical evidence. judges who approved of Fairman’s history included:
weighting distrust of federal control over personal citizenship

Interpretive frames structured the many practices rghts more heavily than distrust of state control over those

operations, that were involved in Fairman’s and Crosskeff"@hts-

reconstructions. For example, a situation must be defined, a o ] o
story must begin and “relevances” must be established. Apother significant factor was reputation. Reputation is one

elements that made up Fairman’s and Crosskey's interpretf{d Of institutional resource, and Crosskey's reputation had
frames worked to structure where they looked for evidence¥§€n badly damaged the year prior to presenting his account
“original intent,” when in history they began looking, an@fth.e Fourteenth Amendment.A_year prior to the pubhganon
how they knew when they had found it (i.e. how they knewdf his Fourteenth Amendment history, Crosskey published
when they saw it). In short, the play of symbolic structurf§ book,Politics and the Constitutiorwhich earned him

that made up Fairman’s frame and Crosskey’s frame organi2&fd condemnation from the legal commufiityis highly
different definitions of “appropriate” investigative techniquédkely that institutional audiences brought a negative

and “faithful” readings. The same point can be applied to @Sessment of Crosskey’s competence as an historian to
investigation of law and courts scholarship today. bear on their evaluation of his Fourteenth Amendment history.

It is impossible, unfortunately, to briefly summarize th&eday, the book controversy is further removed from the
substantive reasons why Fairman’s account was weaker. Bgerporation debate, enabling Crosskeys Asmendment
Crosskey’s incorporation thesis was not inherentf}JStory to stand more independently from his earlier work.

unbelievable or irrational. His history brought attention fjore important is the delegitimation of Reconstruction
crucial dimensions of slavery politics that Fairmahistories that were dominant when Fairman, Frankfurter, and
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Hart were trained. The legitimacy that attaches to the historisalf-propelling. It is likely that this is not a coincidence for
work of Eric Foner (1986) and others distinguishes th®th involved practices of retrenchment. This parallel is
institutional context of recent years. So does theertainly worth pursuing as it might shed light on the various
establishment of a constitutional history (Graham 196®ays institutional structures in public law have been
Wiecek 1977) that resuscitated the Republicans of thennected to institutional structures in law schools and
Reconstruction era. Finally, the move toward inteicourts.)

disciplinarity in legal studies has permitted legal scholars to

rely on the work of Foner. This too has facilitated thin law and courts scholarship, critics of rational choice

resurgence of Crosskey. institutionalism have articulated the dependency argument.
Gillman (1999) explains the sense in which strategic analysis
IV. A Sociology of Law and Courts Scholarship is dependent on interpretive analysis. “[A]ll deliberate

behavior...becomes understandable only in the context of
Now, it seems fairly safe to say that law and political scienparticular purposes and preferences. In other words, before
share a culture of “scientism.” There are strong ideologiese can view institutional politics as a strategic terrain, it is
of Pure Science in both places. This makes it risky to afétst necessary to understand it as a normative terrrain.” To
questions about the institutional context in whiclan extent then, historical-interpretive analysis “makes
behavioralism and later, rational choice, have risen tational-choice models possible” (Gillman 1999:76, citing
prominence. As Star comments (1989), “It is one thing Kloppenberg 1995}
study prostitutes or addicts at some remove from the
university, or to study a cult with few adherents. It is anothbtoreover, attitudinalists such as Jeffrey Segal (1999) have
to study the practice of what is, in fact, the dominant religidound little empirical support for preference maximizing
of one’s own place of work...[l]t is not the case that albehavior when Court decisions are on the mé&tite argues
believers welcome such questions if the answers theénat empirical evidence suggests that Court justices can
provoke are unorthodox.” Yonay (1999) relates a story ab@ltost always vote their unconstrained preferences in such
the reception of science studies in economics. Atdecisions.
conference dedicated to Lakatosian methodology in 1989,
two prominent science studies researchers and a philosophetisciplines like political science and economics, where
of science challenged Lakatosian mod&l¥onay cites ordering commitments are mainly positivist, indications that
Weintraub (1991), who observed that conference participante'rms and beliefs are institutionally constituted (Gillman)
were “not really comfortable with the reconceptualizatioare threatening (as Crosskey’s history was threatening).
these individuals offered about the enterprise of econonWborries about the constituted nature of normative
science” and chose to ignore it and not publish it in tlewmmitments remain unresolved. Likewaise, indications that
conference proceedings. According to Weintraub, “[T]hermaaximization models might lack empirical support (Segal) are
are not many historians of economics who have an interasbmalies (i.e., they disconfirm basic assumptions).
in the sociology of the economics profession.”

In taking the stratification of scientific perspectives as an
One question for a sociology of public law is the extent whject of inquiry, science studies researchers have explored
which a culture of Pure Science influences law and coutte subject of anomalies. Star examines the Kuhnian idea
researchers to choose rational choice methods. The ansivat anomalies act as catalysts of change. (Absorption of
is unclear. Also unclear is the extent to which countervailiramomalies defines a Kuhnian paradigm. When “critical mass”
forces exist. A full-scale study that investigates this achieved, paradigms are overturned.) She finds that the
institutional structures in which arguments interact andore plastic theories are better at absorbing anomalies, and
compete for credibility would be required to answer the$ence more institutionally successful.
questions.

To what extent is rational choice theory “plastic”? This
If the situation that created Fairman’s “credibility” involvedjuestion cannot be answered at present. Time will tell. What
many kinds of action, so too did the situation that creatsdems to be happening is that adherents of rational-strategic
the rise of behavioralism in the academic study of law andodels are attempting to negotiate the meaning of
courts (Pritchett 1948, Schubert 1963The assumptions disconfirming facts, arguing that rational choice theory is
that generated behavioralism (and currently attitudinalisrsijll young?® Another strategy might be to ignore Gillman
were/are not self-evidently corré€{lt is also worth noting and Segal for as long as possible. In order to catalog the
that the shift from old institutionalism [Haines 1922, Corwinarious ways that anomalies are handled, it would clearly be
1934] to behavioralism occurred in the 1950s and 1960s, tlexessary to conduct a full-scale study of the institutional
same period in which Fairman’s history was accredited astluctures within which these arguments interact and compete

14 Law AND C OuRTS



for credibility. Itis important (and fascinating) to track anomalo what extent are students asked to think about
management, not only because it is unpredictable, but becapsstemological questions and the relevance of these
management practices are important elements of sociologicadstions for their own research? To what extent have
explanations for the rise (or fall) of particular theories programs retained a foreign language requirement (which
methodologies. works to teach students about the relationship between
language, perception, and meaning)?
Thus, the arguments of various interpretive communities in
public law must be analyzed for their assumptions aRknning committees for APSA meetings do not control money
rhetorical strategies. Beyond this, academic discourse nlusttheir choices regarding program content and scheduling
be linked with resource distribution. A full-scale study of tlege symbolically important, especially when conference
institutional context in which law and courts scholarshipparticipation is expected for tenure and promotion. Who
received and assessed would, first, have to establishcivetrols the Methods panels at national and regional
existence of interpretive communities. Membership in areetings? Do members of one interpretive community mostly
interpretive community could be established througbntrol these positions, or do members of various interpretive
interpretive/empirical analysis of a scholar’'s set abmmunities share these positions? What range of methods
publications. As with Charles Fairman, if a similar set géts represented at national and regional meetings?
assumptions underlie all the scholar’s work, that would be a
good basis for assignment. Second, such a study would reeather factor at play in the competition for resources is the
to track the distribution of institutional resources over tim&vel of support and/or resistance to interdisciplinary work.
Resistance to such work might impede the production of
What are the dimensions along which interpretivesearch that would lend support to one or another kind of
communities might be powerful (i.e., have access n®thod in law-and-courts debate. Gauging this support/
resources)? At the risk of stating the obvious, those widisistance is difficult. Perhaps one might count the number
influence over the distribution of resources include editorsatcitations to work outside the discipline that appear in
journals, especially “top” journals. Their choices gburnals. Job descriptions over the past years will hold clues
anonymous referees are crucial as are the range of probkgmasit this level of support/resistance, as will the research
they choose to represent in the journal. Acquisition editoragéndas of recent hires (accessible both through interviews
university presses are also influential. Faculty hiriregnd their vitas).
committees hold significant power. They can act, through the
language chosen for job descriptions and through théirConclusion
choices among candidates, to encourage particular research
agendas. It would be easy enough to track the kinds of artiles persistence of perspectives has rarely been analyzed
published in journals. More difficult to get is information abooperationally, at least outside statistics (Star 1989). According
scholar networks, inter-departmental negotiations, schotarStar, perspectives and/or theories become stratified through
editor networks, and graduate student and editor selectiofdense interweaving of commitments, heuristics,
processes. Scholar networks might be established by countitignalizations, and truths” (1989). And successful theories
cross-citations and cross-acknowledgements. The otidribit a certain amount of inertia. This is because theories
information, it seems, would have to be dredged up througflect commitments to work practices that are not easily
interviews, and the interviewees would have to be candibanged. Thus, in explaining the current stratification of
Given the highly politicized nature of this information, sud¢heories and methods in public law, we must look not only to
openness among faculty members would likely be unevetheir intrinsic merit but also to the “dense interweaving” of
factors above.
Those who control funding are clearly quite powerful. Persons
and committees in charge of NSF funding disperse prestigidus institutional factors and pressures inhibiting the positive
grants, and the NSF has played a central role in establisngogption of either (both?) Gillman-style theory and Segal-
scientism in political scienc@.It is presumably easier tostyle empiricism? The extent to which the merits of the
discover the identities of NSF grant recipients as well as ithiterpretive-historical approach will win it credibility is as yet
amounts of such awards than it is to get information abantertair?® The same can be said for Segal’s point about the
departmental politics. lack of empirical support for maximization models. For change
to occur (i.e., for interpretive-historical/science studies
Graduate admissions committees are powerful too. Thethods to gain credibility in law and courts scholarship),
graduate curriculum is important since curriculums might thee payoff for abandoning rational choice must be higher
made more mathematical or less so as a way of groominghiea the payoff for keeping it. There is, as Star (1989) observes
methodological choices of the next generation of resear€heas asymmetry involved here. The payoff from future research
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is always uncertain, and what one has in the present, tho#éays Cohn (1999), “If you ask [Kenneth] Shepsle, [Keith] Krehbiel,

it may not be perfect, is at least known and tried. Thus, fut@etheir fellow rational choicers how they've gotten so far so fast,
trajectories of credibility are uncertain. they will tell you it's simply because they are that good—and
because they are the only ones in the field who carry out work that

. . . . uglifies as science. ‘We're a handful of people,” says Bruce Bueno
We need to investigate the many kinds of action that crea& esquita. ‘The reason it appears to be this dominant thrust is

Fhe ,S't!Ja“O_” in which the.promlnence of rational .ChQ'Qfecause the clarity of work attracts attention.’ But critics say it's
institutionalism was established and has been maintaingf. scholars’ strong-arm mentality, not their strong scholarship,

Using Star’s words, we need to examine how the “componett has propelled rational choice this far.”

parts” of strategic-rational methods became “increasingly

inseparable” or “clotted.” This involves investigations ob Cohn (1999) acknowledges but downplays certain merits, e.g.,
the type described above. Fairman’s history was an objégpws Impossibility theorem (which showed that democratic sys-
constituted within institutional and social networks; so td§Ms do not inevitably conform to the wishes of the voters since
is Crosskey’s history today. Likewise, both strategic-ration4Jt€'s choosing from among 3 + alternatives may be unable to

choice arguments and interpretive-historical arguments consistently build a majority behind one), the Median Voter theo-
. 9 . p . 9 Ak (which holds that in an electoral system with two parties, the
mediated through social/institutional processes.

two tend to merge until they meet at the views/interests of the
median voter), and a conceptualization of the “free-rider” problem
Finally, itis easy for participants in scholarly debates to forggie tendency of people to seek the benefits of membership in a
that they are contributors to a discourse (this goes for meyagip without incurring the burdens). Citing Green and Shapiro
well as everybody else). Debaters most certainly understtP4), Cohn argues that “rational choicers made the same series of
themselves as proponents of a “more true” thesis. Howeigtakes over and over again—all of them rooted in dubious as-
tempting it is to think that we need sociological studies Bnpmptlons and oversnmphﬂcatnong calculated t? make political be-
only “bad” or “false” knowledge, we should subject “crediblgavior conform to neat mathematical formulas.

and _Persuasive: answers to SOCIOIOQ"?aI analys,l,s as W%”Discussing the reasons for the rise of behavioralism in political
Our individual Certalnths that we have rr?o_re .true ar?swegéience, Cohn (1999) cites two major things. The first was a post
are products of our belief systems, and it is impossible i@rig War II shift away from the Progressive era emphasis on
any of us to step outside our beliefs. We might subject sore®rm that characterized professional societies in economics, soci-
portion of that belief system to scrutiny, but as | said earliefpgy and political science. After World War 11, a different kind of
some set of assumptions not subject to reflexivenessiigfessionalization took hold. This had cultural roots but it also
necessary for consciousness and action. AISO, the mean‘ifﬁjk}CtEd the fact that foundations and the government were under-

value of empirical findings is always negotiated socially anyiting ever-larger shares of univer.sity resea.rch buqlgets in an effort
mediated institutionally. Thus, it is appropriate to investiga‘% allow scholars to pursue truth without feeling obliged to conduct
) ’ research that might be popular with corporations or private indi-

tﬂe msutuuoEal /presrs]u(rjes an(: forces WorlT;ng OE behalf\ﬁ uals.” A second reason was “a severe inferiority complex” among
the approaches/methods we favor, as well as those We,gRica) scientists due to the fact that “economics was gaining ever

not. more prestige for its increasing reliance on mathematics. Such pres-
tige brought perks—particularly when it came to issues of depart-
Notes and References ment funding—and, increasingly, political scientists were jealous.”

Claims to pure science, then, brought prestige and funding.

11 examine the narrative competition between Fairman and Crosskey
and the institutional reception of their histories in Brandweif According to Cohn (1999), several things explain the rise of ratio-
1999:96-154. nal choice. First, there was unity among the rational choicers. “They
cited each other’s papers, even if they didn't all agree on the
2 One may acknowledge the complex social contingencies of b&gnclusions....[and] [w]ithin fragmented faculty departments, their
Fairman’s initial victory and Crosskey’s resuscitation and still sapility to stick together and agree on criteria for success allowed
there is progression in 14th Amendment historical research. Igiisem to alter curriculum requirements for graduate students and
rance of 14th Amendment history may have been reduced sinceg&blish litmus tests for faculty hiring.” Second, there were the
1950s, but current knowledge cannot claim to be final or conclipapless traditionalists who lacked the cohesiveness or savvy to
sive. stand in the way.” Third, an “advantage of rational choice scholar-
ship was that it lent itself so easily to new research projects.”
3 According to Cohn (1999), “Today, the ascendancy of rational
choice is evident in its domination of professional journals (orfeTheir study was one of a series prepared in connection with the
recent count put the percentage of rational choice articles in fhervey of the Behavior and Social Sciences conducted between
APSRat about 40 percent), in the increasingly mathematical ci¥967 and 1969 under the auspices of the Committee on Science and
riculum standards for graduate students, and in the respect ratigtidplic Policy of the National Academy of Sciences and the Prob-
choice scholars command in faculty hiring.” lems and Policy Committee of the Social Science Research Council.

9 See Woolgar (1981:67-82) and Latour (1987:45-62).
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attitudes of justices about public policy. This “intuitive leap,” as
10 In emphasizing the contingent, never-conclusive status of curggatim calls it, “is not compelled by the evidence presented.” (1994:4).
knowledge, Heinz Eulau's comments on the agenda of behavioraligigicial consistency might also be explained by taken for granted
in political science are not that far removed from the contingengyjiefs that are institutionally constituteBomeset of taken for
claims of science studies researchers. “[Behavioral science] kngignted beliefs (whether endogenous or exogenous or some
no limits because the method of science does not know figghbination of the two) must be foundational. This is clear in light
knowledge. Here inquiry is undertaken to reduce ignorance agéhe fact that some set of assumptions, not subject to reflexivity,
discover truthWhat knowledge emerges is assumed to be partialnecessary for consciousness and action (Fish 1989).
possibly temporary, contingent on the state of science, and always
probabalistic As science reduces ignorance, it may know whatsg Giliman (1999) argues that assumptions about exogenous
not the case; it does not arrogate to itself the knowledge of fi&rumental motivation prevent the strategic approach from (1)
truth” (1969:19, emphasis added). accounting for the normative terrain upon which strategic decisions
) ) arise, and (2) distinguishing between instrumental (exogenous) and
11 Sewell has conceptualized social structures as sets of mutygdly_instrumental (endogenous) motivators of judicial actions.
sustaining sets of “virtual” mental schemas and “actual” resources.
22 Careful attention to what attitudinalists have actually done, Segal
12332 U.S. 46 (1947). states, reveals that their work closely resembles strategic work except
) ) ) when decisions are on the merits. He argues that empirical support
13 Fairman, Mr. Justice Miller and the Supreme Court, 1862-18§Qacking for models positing frequent or necessary constraint in
(1939). such decisions. “With the exception of Spiller and Gely (1992) [the
conclusions to be drawn from their study are mixed], systematic

14 Fairman, “The Supreme Court and the Constitutional Limitatiof§dence in support of [maximization] models at the Supreme Court
on State Governmental Authority,” 21 University of Chicago Layye| remains virtually nonexistent” (1999:252).

Review 40 (1953).

) . i _ . 23Jonathan Cohn (1999) notes that rational choice adherents concede
15 Fairman, “A Reply to Professor Crosskey,” 22 University @found to their critics on the issue of disconfirming facts. However,
Chicago Law Review 144 (1954). adherents dispute the significance of this. Cohn quotes Dennis Chong:

) ) ) ) _ “Atheory cannot be rejected because of disconfirming facts. It can
16 Fairman, Reconstruction and Reunion, Part | (1971) in 6 Histgpjy e supplanted by a superior theory.”

of the Supreme Court of the United States (Paul A. Freund ed.,

1971); Charles Fairman, Reconstruction and Reunion, Part Il (1984)Eylau and March (1969:102-05) note the increases of NSF
in 7 History of the Supreme Court of the United States (Paul §pport to political science between 1962 and 1967.
Freund & Stanley Katz eds., 1987)

) ) ) 25 States Cohn (1999), “Graduate students and young professors
17 See, e.g., Julius Goebel, "Ex Parte Clio,” 54 Columbia Law ReVigy(y assume that fluency in rational choice is a de facto requirement
450 (1954); Henry M. Hart, “Book Review, Politics and thgyr tenure, and at most schools that may be correct.... The impact of
Constitution,” 67 Harvard Law Review 1439 (1954); and Ivingstional choice is also manifest in undergraduate education, as elite
Brant, “Mr. Crosskey and Mr. Madison,” 54 Columbia Law Revieykstitutions must increasingly hire outside instructors to teach the
443 (1954). broad, politically relevant courses that tend to attract college

o ) ) students—the kinds of courses that, a generation ago, inspired many
18 Today, scientific change tends to be explained in one of tyohese students to pursue graduate studies.”

ways. In the Lakatosian model, there are gradual shifts from

degenerating research programs to progressive ones. In the Kuty#aBee Clayton (1999:33-35) for a brief discussion of potential
model, anomalies accumulate until a revolution occurs. Scienggplems with the interpretive-historical approach.

studies researchers find conceptual problems in both models. For a

brief discussion of these conceptual problems, see Yonay (1999:8-

14). Yonay uses a science studies approach to investigate the history

of economics.

19 Clayton (1999:22) and Gilman (1996-97:6) both make the point
that even at the height of the behavioral period there were scholars
who continued to use historical and interpretive methods. References

20 For example, evidence of consistency in the voting patternss@fie|, Alexander. 1955. “The Original Understanding and the
Supreme Court justices might be explained in different ways. Persagigregation Decisions,” 69 Harvard Law Review 1.

attitudes and preference maximization are not the only possible
explanations. Lawrence Baum makes a point along these lines wgthdwein, Pamela. 1996. “Dueling Histories: Charles Fairman

he argues that Segal and Spaeth’s (1993) conclusions about SUPERB&william Crosskey Reconstruct ‘Original Understanding.” Law
Court decision-making rest on the unstated premise that the Struc&lé?ociety Review 30:289-334.

they find in justices’ votes could have no basis other than the
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PRIMUS INTER PARES:

FECUNDITY AND THE CHIEF JUSTICE

I.M. REs, AssISTANT PROFESSOR
DerPaRTMENTOF PoLITICAL SCIENCE
THE UNIVERSITY

“He that hath wife and children hath given hostages to fortune; for they are impediments to great enterprises, either
of virtue or mischief.”
- Sir Frances BacoQf Marriage and Single Léf

In recent years scholars of judicial politics have lamented gaiuter) are recorded as having sired any children. In addi-
field’ s almost obsessive concentration on the United States, ten other married justices also had no offspring, though
Supreme Court (e.g., most recently, Epstein 1999). Yet whitshe of those ten were married more than once. A compari-
we know (or think we know) a great deal about the decisigon of the number of children with the number of spouses
making of the justices, the fact remains that that knowledggh justice had shows a strong positive relationship [P 2 =
is, for the most part, limited to their behavior on and witlt1.32(p < .01),r = 0.39], while the strong negative correla-
respect to the Court. Studies of the justices’ decision in otfiet between offspring and year of appointm@nrt-0.45,p
matters, in contrast, are much fewer and further between. And1) corresponds to general downward trends in family size
among these matters, few are as significant, and hold seghamerican society at large (e.g. Kobrin 1976; Westhoff
profound personal, emotional, and professional implicationgg3).
as an individual’ s choices regarding procreation. Yet while
sociologists, psychologists, economists, demographers gt surprising, and intriguing, however, is the differences
others have expended extensive resources examining theeélgveen associate and chief justices. In brief, chief justices
cision to bear children, our discipline remains silent on tigigarly and systematically have larger families than associ-
critical issue. ates. The twelve justices appointed directly to the chief jus-
ticeship averaged 5.58 children, as compared to the associate
In an initial effort to fill this yawning gap in our understangustices’ average of 3.%6= 2.31,p=.01); if we include chiefs
ing of judicial behavior, | obtained data on the number @kvated from the associate justice position the averages are
children sired by each of the Court’ s 109 justices from the&0 and 3.63, respectively= 1.45,p=.07).
Supreme Court Compendiy Second Edition (Epstein et. al.
1996). Not surprisingly, none of the six justices who nevRy determine whether this difference persisted in the face of
married (Cardozo, Clarke, McReynolds, Moody, Murphy anther possible explanations, | estimated a model of the num-
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ber of children sired by members of the Supreme Court, a&¥ef justices will average 1.45 children for every single child
function of a range of potential independent variables; thed@ne by a comparable associate justice.

results are presented in Table 1. In addition to the marriage

and time factors noted above, | included the age of the ji¥hat might explain this striking empirical regularity? No pre-
tice at the time of his or her appointment, his or her politicélous discussions of the chief justices have commented on
party affiliation, and whether s/he was a Southerner oithis propensity towards fecundity; in fact, few accounts speak
Roman Catholic. Both the marriage and time effects pers@gtensively of the chiefs’ family lives at all. Many accounts
in the multivariate model, while the impact of Catholicism ig1ake only passing references: John Marshall was noted by a
also substantial and marginally signific&pt= 0.06, two- prominent biographer to have had ten children, six of whom
tailed). Likewise, the chief justice effect remains strong, déved to adulthood (Baker 1974), while Morrison Waite had “a
spite controlling for the effect of a range of other variabl€gowing family of four healthy children, three sons and a
important to family size. Specifically, the model predicts th&taughter” (Magrath 1963, 41). Others are (slightly) more spe-

Table 1
Poisson Model of Supreme Court Justice Fecundity, 1789-1994

Independent Variable Estimate
(Constant) -5.84
(380.20)
Married 15.47
(380.19)
Number of Spouses 0.24*
(0.08)
Age at Nomination -0.005
(0.008)
Year Appointed -0.005*
(0.001)
Federalist/Whig/Republican 0.02
(0.11)
South 0.04
(0.12)
Catholic 0.34
(0.19)
Chief Justice 0.37*
(0.14)

Note: N = 106; three justices (Blair, Brown and McKinley) lack data on
the number of children. Numbers in parentheses are standard errors.
One asterisk indicates p < .05.

cific: Walker (1965, 45) notes that “The Taneys’ first chiléharriages. As examples, Chief Justice Hughes’ “love for his
was born on August 24, 1808; Ann Arnold Key Taney... Fixgife knew no bounds...the marriage on which he had em-
more arrived at two or three-year intervals, and then, afteffarked was to be one of the happiest imaginable” (Pusey
long gap, Alice Carroll Taney, the seventh and youngeg®963, 88). Chief Justice Fuller once remarked that his *“ ...was
(see also, e.g., Mason 1956). alove match... | was introduced to her on a Saturday, with her
the next Saturday, engaged the Wednesday after’ " (King
One possible answer lies in the nature of the marital uniargs0, 65), and his biographer goes on to note that “...his
of which the various chief justices were a part. This authorfzamily life was idyllic” (ibid. 73; see also Ely 1995). Chief
nonrandom, unscientific review of the biographies of the chigfistices Marshall (Baker 1974, 72-3), Waite (Magrath 1963,
justices suggests that nearly all of them had especially hapy and others are also noted to have had particularly blissful
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matrimonial relationships, a fact which may have contributéthgrath, C. Peter. 196Blorrison R. Waite: Triumph of Characte
to their propensity toward large families. New York: Macmillan.

Of course, whether this explanation is sufficient, or even valffasen, Alpheus Thomas. 1938arlan Fiske Stone, Pillar of the
awaits a more systematic and thorough analysis of the [ New York: Viking.

of the_) justiceg, both associates a_nd chiefs. And one m%}a{son,Alpheus Thomas. 1964illiam Howard Taft: Chief Juste
C_ertalnly imagine a host pf alternative hypot_he_ses_: the angls,, vork: Simon and Schuster.

sis here, for example, fails to control for socialization effects

due to the size of the family in which the justices were themoston, J.P. 1997. “Dominance, Access to Colonies, and Queues
selves raised. Furthermore, there is the problem of spuriofis- Mating Opportunities by Male Boat-Tailed Grackles.”
ness to contend with; this might occur, for example, if moRehavioral Ecology and Sociobiolog$(August):89-98.

dominant individuals are also more successful at reproduc-

tion (e.g. Poston 1997). But while a more fulsome answerftgsey, Merlo. 196X harles Evans HuglseNew York: Macmillan.

the question of chief justice fecundity depends on future R L
investigation, the fact of this empirical regularity remains Westhoff, C. F. 1983. “Fertility Decline in the West: Causes and
! ’F!rospects.Population and Development Revig99-105.

hope, to prompt further dialogue on this and other funda-
mental, yet unanswered questions on the nature of judicial
behavior.
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BOOKS TO WATCH FOR
SuUE Davis
UNIVERSITYOF DELAWARE

The Second Edition dflbert P. Melone’s (Southern lllinois Uni- tens of thousands of abused and neglected children in the
versity CarbondaleResearching Constitutional Lawill be  United States who enlisted the help of the federal courts to
available from Waveland Press in July. Itis arevised editiorcoimpel state and local governments to fulfill their obligations
a widely adopted text in the 1990s and a successor volume afathem.

earlier title published in the 1980s. Melone introduces non-law

students to the process of legal research, first concentratingdased on a variety of sources, the core of the research con-
case opinions and statutory law, including court reports asigts of in-depth, open-ended interviews with individuals in-
codes. He then proceeds to describe and explain how to ugselzed in the lllinois child welfare system, particularly those
variety of secondary sources including legal encyclopediasgaged in the litigation process, including attorneys, public
citators, digests, and periodicals. This practical, convenient refficials, members of children’s advocacy groups, and federal
erence work guides students on every aspect of writing a qualiyges. The interviews were supplemented with information
research paper, from showing how to brief a court opinionftom legal documents, government reports and publications,
explaining elementary quantitative analysis techniques inclutitional and local news reports, and scholarly writings. De-
ing Guttman scaling techniques and bloc analysis. Readerssaige the proliferation of child welfare lawsuits and the in-
advised on how to write a research design and how to docunageasingly important role of the federal judiciary in child wel-
papers including traditional footnoting techniques, in-text refédare policymaking, structural reform litigation against child
ences and the legal format employed by the leading law journalsifare systems has received scant scholarly attention from a
Also included are extensive lists of primary and secondary soungefitical science or public policy perspective.

and summaries of leading Supreme Court decisions, a glossary

of terms, and an extensive bibliography covering major topicslihe John Hopkins University Press has recently published
constitutional law and politics. An instructor’s manual with test-he Judicial Politics of the D.C. Circuit Coyrby

bank questions and practical exercises on how to use materialdiristopher P. Banks (University of Akron). Using

the law library are packaged with all examination copies. empirical, doctrinal and historical analysis, Banks argues
E-mail requests for examination copies at: that the D.C. Circuit has been politically transformed in its
info@waveland.com, or write: Waveland Press, Inc., P.O. Baxisdiction, membership, and jurisprudence in criminal and
400 Prospect Heights, Illinois 60070. administrative law after 1960. He observes that during the

1960's the D.C. Circuit earned a reputation as a liberal court
The Fourth Edition oflenry J. Abraham'’s (University of Vir-  that aggressively protected the rights of criminal defendants;
ginia) Justices, Presidents, and Senators: A History of U.S. $urt that in 1970, conservatives in Congress and the
preme Court Appointments from Washington to Cliftes Executive responded to the court’s perceived activism by
just been published by Rowman & Littlefield. The new editioanacting court reform that removed the circuit’s authority
contains photographs of all the justices from 1789 to 1999. Alseer local criminal appeals, a court-curbing effort that
the new edition is in paperback for the first time since the 1978gbstantially changed the court’s agenda and the nature of

its judicial function over the next two decades. Banks
Susan Gluck Mezey's(Loyola University) new bookpitiful ~continues that as the country and court became more
Plaintiffs: Child Welfare Litigation and the Federal Coust conservative in the 1980’s, the D.C. Circuit became more
available from University of Pittsburgh Press. Focusing on a clagsologically divided in its access policymaking, judicial
action lawsuit against the lllinois child welfare system, Mezeleference to agencies, and en banc review cases. He
examines the role of the federal courts in the child welfacencludes by saying that its increasing influence over
policymaking process and the extent to which litigation caaministrative law transformed the D.C. Circuit into a quasi-
achieve the goal of reforming child welfare systems. Beginnisgecialized court that is a significant court of last resort in
in the 1970s, children’s advocates asked the federal courtthtwadministrative state and perhaps also a contemporary
intervene in the child welfare policymaking process. Their weaperking model for reforming the circuit courts along subject
ons were, for the most part, class action suits that sought wideitter lines.
spread reform of child welfare systems. This book is about the

( SEND INFORMATION ABOUT YOUR FORTHCOMING WORK TO SUE DAVIS AT: SUEDAVIS@UDEL.EDU )
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 THE PROGRAM IN AW |
AND
- PUBLTC AFFAIRS ———

The Program in Law and Public Affairs (LAPA), a joint venture of the
Woodrow Wilson School, the University Center for Human Values, and
the Politics Department, invites outstanding teachers, scholars, lawyers
and judges to apply for appointments as Fellows for the academic year
2001-2002. Successful candidates will devote an academic year in resi-
dence at Princeton to research, discussions, and scholarly collaborations

concerned with when and how legal systems, practices and concepts contribute to justice, order, individual well-being and the

common good.

Fellows participate in various activities of the Program, including faculty-graduate seminars, colloquia and public leeyures. T
enjoy access to Firestone Library and a wide range of other activities throughout the University. Fellows devote théamajor port
of their time to research and writing on law and public affairs. Some Fellows will also have the opportunity to teach.

Applicants should have a doctorate or a professional post-graduate degree. The Fellows program is open to all regardless of
citizenship, but it does not support work toward the completion of a degree. Salaries vary according to individual cilgumstance

but will not exceed a maximum that is set each fall. Fellows from academic institutions normally receive up to one-half their
academic-year salaries for the appointment period. A supplement may be paid to Fellows who teach a course. Some benefits are
also available. The deadline for receipt of applicatiémiday, December 8, 2000

For further information, please call, write, or visit our web site:

Program in Law and Public Affairs
Wallace Hall

Princeton University

Princeton, New Jersey, 08544-1013.

Tel: (609) 258-5626; Fax: (609) 258-0922
Web Site: http:/Mww.princeton.edu/~lapa
Email: lapa@princeton.edu

/
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Beginning and maintaining a career as a political scientist can be difficult. There are a number of critical concermmhwith whi
the new scholar has to come to terms—how to interview, how to secure an initial placement, how to publish, how to generate
external grants, how to prepare for promotion and tenure, to name but a few. Ironically, despite their obvious importance,
these are issues on which advanced graduate students and junior faculty receive relatively little guidance.

Our aim in this short course is to provide practical advice to political scientists who are just entering academic ligsPresen
include current and former department chairs, placement directors, journal editors, NSF program officers, and other active
members of the section. In addition, a packet of the proceedings and some reference material will be available to participants
Of course, these issues are by no means unique to the field of law and to@ats, we welcome the participation of
political scientists from any field of the discipline.

This short course will be offered as part of the APSA's 2000 annual meeting and held on Wednesday, August 30, 2000 from
1:00 p.m. and run until 3:00 p.m. Other specifics will be posted on the Law and Courts Discussion list. To join thendiscussio
list, send an e-mail tgstproc@usc.edu. Please, leave the subject line blank and in the body of the message type: subscribe
lawcourts-I <your name>.

In the meantime, for more information feel free to contact Kevin T. McGuire, Department of Political Science, University of
North Carolina, CB# 3265 Hamilton Hall, Chapel Hill, NC 27599; phone (919) 962-0431; fax (919) 962-0432; email:
kmcguire@unc.edu.

To register, please send the following form and a $10 check (payable to the Law and Courts Section of the American Political
Science Association) to Reggie Sheehan, Department of Political Science, Michigan State University, East Lansing, Ml

48824.

-

Professional Development for New Political Scientists: A Short Course
Reqistration Form

Name:
Institutional Affiliation:

Please send this form and a $10 check (payable to the Law and Courts Section of the Ameérican
Political Science Association) to:
Reggie Sheehan
Department of Political Science
Michigan State University
East Lansing, M1 48824.

For more information, please see the Chair's Letter on Page 1
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