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ProressIONAL DEVELOPMENT FOR NEw PoLiTicaL SCIENTISTS

A Look Back, A Look Ahead

As my term as Section chair draws to a close, | thought it :
appropriate to review key Section activities over the past lyear Professional
and detail some of the challenges | see for the next. Development ... 1

Section Activities, 1999-2000 Comparative Advan-
Section membership, as | noted in a recent list-serv posting tﬁﬁi\Q? A R?Sponse fror
be at an all-time high. At the very least, we have grgwn the Field ... 4
substantially, from 679 members in June 1999 to
887 as of June 2000 (representing an increase of 30%).

These and other bits of data lead me to the same conclusions Micheal Giles readhed last
year: “The Section is in excellent health...The finances of the section are excellenf. Most
importantly, the organizational life of the section is vibrant.” To provide some examlestdson versus Case-

Micheal’s last point: Based Approaches:

_ Concurring in Part,
*Between June 1999 and June 2000, the Law and Court’s listserv attracted 790 %E%?Iting in Part ... 1
This is an extraordinary figure—one | attribute, first and foremost, to Howard Gillman;who
does an outstanding job in moderating the list. Just when the “conversation” seenps to be
dragging, Howard always manages to pick it up, posing an interesting question or plgs to Watch For ..
a claim bound to generate discussion. Also important, | think, was the Section’s dec|sion to 17
add automatically all its members to the list. Expanded participation has only sefved to
enhance the list serv’s role as our central mechanism for intellectual exchange. Section News and

*The Law and Politics Book Review, founded by Herb Jacob, continues to perform|a majoP‘WardS .. 18
service—not just for our Section but for the whole discipline—by providing e-book reyiews
in atimelyfashion. While reviews of books published in 1998 are just now surfacing puoming Conference

American Political Science Revigthose for volumes issued as recently as six mog{Rg Calls for Papers ..

ago are appearing in our e-mail boxes. This is a credit to Book Review Editor Dick Bfisbin. 21
Not only does Dick keep those reviews coming, but he has engaged scores of scholars—
both here and abroad— in the effort, as well.

continued on page 3
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*The Law and Courts newsletter has improved markedly oehallenges

the years. At one time, it served (largely) as a simple o )
communication device, alerting members of key dates aff@ ! hope even this brief review makes clear, 2000 has been

awards; today, it continues to perform that function but?trewardi_ng and exgiting year for the Section. If the Section
now also provides a forum for serious intellectual discussiht© continue to thrive, however, we must now turn to the
and debate. For this we must thank Cornell Clayton, wifigiure and confront some important challenges. To me, these
has done a remarkable job in elevating Law and CourtsT9Stly center on connections among scholars in our field

new heights. Surely it now stands as one of (if not) the p&&id specialists in others that we have yet to make or, at best,
newsletters in the discipline. are only starting to make. Let me elaborate but be forewarned:

I have far more questions than answers.

*Since its early days, the Section has acknowledged _ » L

significant scholarly accomplishments via the conferral $fonnections among Political Scientists in the Law and
awards. But the number of prizes has grown over time, sufequrts Field.Our list serv and newslette_r have, without
that we now present five. Next year, we will add a sixth: THoubt, worked wonders to foster connections among those
McGraw-Hill award, “which will be given annually for the Of Us taking distinct t_heoretl_cal and analytical approaches
best journal article on law and courts written by a politicdP the same substantive topics—law and courts; at the very
scientist and published the previous year. Articles publish@st, they have helped us to understand better, if not
in all refereed journals and in law reviews are eligible b@PPreciate, particular claims and positions. And, yet, as |
book reviews, review essays, and chapters publishedr%‘d ar_tlcles published in Law and Courts and notes posted
edited volumes are not. Articles may be nominated Wthehst serv, | cz_in’t h_elp but think that we continue to talk
journal editors or by members of the Section. The awaP@St: rather than listening to, each other.

carries a cash prize of $250.” _
Can we overcome our (occasionally fundamental)

Given the number and quality of nominees, selecting winnéli§agreements? Should we attempt to do so? If yes, how
is a time-consuming and difficult task. Accordingly wdnight political scientists of different theoretical and analytical
should express our sincere thanks to the 22 Section mem[@#§ings combine their strengths to produce new and richer
who served on our 5 award and 1 nominating committedasights into law, courts, and judicial politics? What role can
(For this year’'s committee members and award winners, &eshould the Section play in this process?
pagex). . .

| plan to put these and related questions to the Executive
-Owing to the tireless of efforts of Kevin McGuire and Rori&ommittee at our 2000 annual meeting. If you have ideas, I'm
Spill, we are looking forward to an outstanding short cour§s'"e the Committee would be interested. Simply email me at:
at the 2000 meeting of the American Political Sciendgpstein@artsci.wustl.edu) or post a note on the list serv.
Association. About 40 graduate students and faculty alread _ N o
have registered for “Professional Development,” and it h onnections between Political Scientists and Members of
attracted substantial interest from the APSA. If you haver{te Legal Academpver the past few years, more and more
signed up yet, it's not too late. Simply complete thk&w professors have joined our Section, play various roles in

registration form (pag&) and send it, along with a $100ur activities, and participate at our panels. I, for one, applaud
check, to Reggie Sheehan. this trend, for | think we have much to gain from interaction

with our law colleagues.

*Speaking of the APSA meeting, division heads Ro ) )
Flemming (Law and Courts) and Gerry Rosenber Sectlo_n membgrs agree, then perhaps we ou_ght con_S|der
(Constitutional Law) have put together terrific panels—ondg€chanisms designed to induce even greater interaction. |
covering the range of theoretical, substantive, and empiri€@ve a few ideas along these lines that, again, | hope to
concerns in our field. All in all, over 200 faculty and graduaf@Scuss with the Executive Committee. Of course, | would be
students will participate on one or more of the nearly 30 la¥e"y interested in hearing yours.

related panels and poster sessions. | am, as | know many of _ o

you are, especially delighted to see the number of panéq‘é)nnecnons between Law/Courts SpeC|aI|sts_Here and
(by my count, 11) that deal explicitly with comparative court@Ur Colleagues Abroadroughly 10% of all panelists and

law, or both. (For key Section events at the APSA, see p ter presenters on law-related sessions slated for the 2000
X)) PSA meeting are affiliated with universities outside the

United States. And this figure represents just a small sample
of scholars throughout the world who share our interests.
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While building connections to our counterparts elsewhemgembers of the Executive Committee— Dick Brisbin (again),
always has been important, it may be even more so todagusan Burgess, Shelly Goldman (incoming chair), Mark
what with so many of us interested in comparative law a@daber, Stacia Haynie, Kevin McGuire (again), Barbara Perry,
courts. Since conducting such research “should involve mad Reggie Sheehan—all of whom devote countless hours
than academic tourism...[and] more than picking a place nkeeping our Section as vibrant as it is.

a map and sending forth agents to bring back data,” as Kim

Lane Scheppele recently observed, many of us lacking local

knowledge desire to develop relationships and, perhaps,

collaborations with colleagues abroad. (For more on this

point, see Kim’s excellent contribution in the last issue of

Law and Courts.)

What steps can the Section take to facilitate these
connections? Are we best off working with existing groups
and centers or ought we undertake independent activities?
In this day and age of electronic communication, it should
not be altogether difficult to devise answers; translating
them into solutions and implementing them effectively,
however, will present many challenges.

*Connections between Law/Court Scholars and Specialists
in Other Fields.In an essay Greg Caldeira and | wrote 6
years, we suggested that the “study of courts and law is in
danger of becoming marginal to the discipline...In fact, our
general sense is that other political scientists view us and
our concerns as an enterprise somewhat disconnected from
the core of the discipline.” Undoubtedly the situation has
improved since 1994—with the integration of courts into
separation-of-powers models one example—but we still have
some distance to go. | am disturbed that only a handful of
the some 100 APSA panels listed in comparative divisions
(11-15) touch on courts and law. And | am equally concerned
about the lack of attention our substantive interests receive
in work conducted by political methodologists; indeed, itis
the rare statistically-focused paper that takes advantage of
the rich data bases we have to offer.

If we believe that comparativists and methodologists, to
name just two, can gain as much from interaction with us as
we can from them, then the lack of these connections creates
a lose-lose situation. How can we turn it into a win-win?
With regard to our colleagues in comparative, we are hoping
to involve them in the Section’s 2001 short course, which
will focus on law and courts abroad. But surely there other
ways to bridge the existing gaps, and the Executive Committee
will explore them at our September meeting

Along list of challenges, | know. Yet | can’t help but feel that
they we can meet them, for no other Section, in my estimation,
has been as innovative (and relentless) as ours. This is a
credit to all you who have labored unselfishly in the past
and continue to do so. | have already expressed our collective
debt of gratitude to Howard, Cornell, Dick, Kevin, Rorie,
Gerry, and Roy. But let me end with our appreciation to the
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“COMPARATIVE ADVANTAGE”
A RESPONSE FROM THE FIELD

from Canada who has been a key member of RC#9. Peter
offers both historical perspective and what may be called
“institutional awareness.” The second two, by Don
Kommers and Kim Scheppele first appeared on the Law and
Courts list serve. Both stake worthy claims for the study of
comparative law and courts.

DonALD JACKSON
TEXASCHRISTIANUNIVERSITYAND
SecrETARY REsEARCHCOMMITTEEON COMPARATIVE
JupbiciAL STUDIES

Lee Epstein’s essay in the Winter 1999 issud afv and
Courtswas timely in several senses, one being that the XVIlII PeTER H. RussELL
World Congress of the International Political Science UNIVERSITYOE TORONTO
Association will convene in Quebec City August 1-5, 2000.
There the Research Committee on Comparative Judicial
Studies (RC #9) of IPSA will offer a panel on “The Status of
Political Science at the Year 2000: Comparative Judici@rofessor Lee Epstein is a little hard on her American political
Studies.” The panel will be chaired by Martin Edelman, SUN%cience colleagues for neglecting the comparative study of
Albany, former Convenor of RC #9, and the panel will includgourts. American political scientists have been at the very
papers by Guiseppe di Federico of the University of Bolognfsrefront of developing the field of comparative judicial
Neal Tate of the University of North Texas, Menachenstudies. Much of their contribution has been made through
Hofnung of The Hebrew University of Jerusalem and Petgfie activities of the International Political Science
Russell, Emeritus Professor the University of Toronto.  Association’s Research Committee on Comparative Judicial
Studies. Epstein’s list of references includes publications
Professor Epstein’s essay caused me some mild dismaydi¥a number of the American scholars who are currently
reminding me once again how many apparently mutualpctive in the IPSA Research Committee’s work, but makes
exclusive circles there are amongst us who study law aR@ mention of works by those who many of us outside the
courts. For example, the Research Committee on Comparatiygited States would regard as “founding fathers™ of
Judicial Studies was first recognized by IPSA in 1973 and ggmparative judicial studies — scholars such as Henry
one of thirty-eight active research committees. In additioRbraham, Walter Murphy and John Schmidhauser.
to IPSA and APSA, and the Law and Society Association,
within the past two years the U.S. Association of theiill, Epstein has a point — the vast majority of American
International Association of Constitutional Law has beepolitical scientists engaged in judicial studies have paid
organized, with its first meeting being held in New York Cityjttle attention to major developments in judicial politics
in November 1998. Area studies associations, for exampd@tside the United States, and, this diminishes their
the Latin American Studies Association, also include panelgderstanding of the judicial role. However, | would offer
on law and courts. Some of our circles indeed consist mosgi explanation of this neglect, that perhaps would not occur
of academic lawyers, some mostly of sociologists ab an American colleague.
anthropologists, some mostly of political scientists, but the
big problem is that our work is neither as comparative nor §y explanation is the Roman syndrome. With respect to
cumulative as it ought to be. That is because we too oftgk role of the judiciary as a repository of political justice,
are unaware of the one another’s research. And we tefiewing and striking down decisions of the other branches
easily forget those whose work preceded our own, sometimgisgovernment that run afoul of judicial conceptions of the
even by decades. polity’s fundamental principles, the United States has been
the exemplar for the world. This core feature of American
Below you will find three brief essays. The first, written byconstitutionalism has played a role in the modern world
Peter Russell, provides the perspective of a senior schoin to that of Roman law centuries ago. Americans, like
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Romans, do not readily become interested in how ttéong Kong, Israel, Japan, Russia, South Africa and the United
provinces are adapting their model. States. This is yet another project of IPSAs Comparative

Judicial Studies group, a successor to the books edited by
Provincial peop|esi such as we Canadiansi ||V|ng in t@)nald Jackson and Neal Tate, and by Neal Tate and Torbjorn

shadow of Rome have no choice. It would make little sen¥alinder, listed in Epstein’s references.

to study high courts practicing judicial review in our own

countries without reference to the American model —even!f the introduction to this volume I point out that while
only to explain the different spin we have put on that modéfirtually every political scientist who writes about the
We are perforce comparativists. For a useful introductidrdiciary takes “judicial independence” to be a governing
to these foreign spins on the American model let meorm, there is very little agreement as to what judicial
recommend a book by two fine American comparativist§)dependence is (whether it is a relationship, a form or
Louis Hencken and Albert Rosentah@bnstitutionalism behavior, or both) or how much of it is a good or necessary
and Rights: The Influence of the United State#ling fora constitutional democracy. | go on to suggest the
Constitutional Abroad- an excellent book even if it doesvarious dimensions of judicial independence as a relational

treat Canada as too much of a province to be consideféfm. and questions — empirical and normative — that might
“abroad”. be asked about it. While | have no illusions about enacting

linguistic legislation for a group as independent —minded as

But the role of high courts as oracles of political justicgolitical scientists, | would urge judicial comparativists to at
should not monopolize the attention of political scienckeast come clean at the beginning of their work about what
comparativists in judicial studies. If that were to happen tfiéey mean by judicial independence. And, to do this they
field would indeed be in danger of excessive Americanizatioftight find it helpful to dip into the O’Brien/Russell volume, if
It is essential for comparativists who aspire to a deep levélly to position themselves with respect to the various
of analysis to consider how ordinary “courts” doing th@ptions It sets out.
everyday business of adjudication perform in other societies.
Only with this kind of knowledge about the traditional judicial
culture of societies (or the absence thereof) can intelligent
answers be given to the “design” questions posed for DonALD P. KOMMERS
would-be comparativists by Professor Epstein —why is one UNiverISTYOF NoTRE DAME
set of institutions adopted over another to perform the
function of judicial review? Again, | think of no better place
to begin such deep level comparative study than the warke Epstein’s recent piece in Law and Courts was a source of
of another great American comparativist, Martin Shapiro encouragement for those of us who have long been laboring
not the two articles of his cited in Epstein’s references, by the vineyard of comparative constitutional law. It was
his bookCourts: A Comparative and Political Analysis equally encouraging to read the many responses to her fine

article. The article, however, did not say much about
In summoning American political scientists to move forwardomparative developments in the field of constitutional law
quickly into the field of comparative judicial studies, Epsteirand interpretation, as opposed to institutional and judicial
cautions that this research must be “theoretically interestipgocess studies. Yet comparative constitutional law has
and methodologically sound.” | am not sure that these wordfossomed into a major field of academic study, one
include an effort to be clear about the meaning of key termpressive sign of which is the recently published book,
But if they don't, they should. And no term is more centratomparative Constitutional Lavsy Mark Tushnet and Vicki
to comparative judicial studies, and yet used in so maggckson (Foundation Press, 1999) the first of its kind since
different ways by political scientists, than “judicialthe early pioneering course book, published in 1976, by
independence.” Note that the test that Epstein would appijurphy and Tanenhaus. (Other comparative casebooks are
to a comparative study of justiciability is how do thesg preparation.)
different rules enhance or undermine judicial independence.

Comparative constitutional analysis seems now to be a
David O’Brien of the University of Virginia and | have juststandard part of judicial interpretation in many advanced
finished organizing and editing a comparative study Gfemocracies around the world. One justice of South Africa’s
judicial independence. Our book, to be published later thisonstitutional Court has written: “The work of [our] court
year by the University Press of Virginia includes analysesontinues to be very challenging, but most fascinating and
of how “judicial independence” has been experienced indgeply rewarding, particularly because we are trying to
variety of settings around the world, including Australiagevelop our jurisprudence with proper regard to the work
Central America, Great Britain, Western and Eastern Eurogsne in the major senior domestic courts through the world.”
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The one constitutional tribunal that continues to resist theouple of teachers have told us that the book is a mite too
comparative perspective is our own Supreme Court, althougfificult for undergraduates and that it could be put to more
at the recent law teachers conference in Washington, D.Gppropriate use in graduate courses. On the other hand, we
Justice Ginsburg commented on how the Court is beginningave been told that it works quite well at the undergraduate
to be informed by comparative work, all of which raises thgevel. (It has worked well at this level for us at Wesleyan and
interesting question of the extent to which courses iNotre Dame.) Anyway, we invite suggestions of how the
American constitutional law should begin to incorporatehook might be improved as a teaching tool in the standard
comparative materials. | suspect that there are mixed viewgurse in American constitutional law. Or, alternatively, has
among our colleagues on this question. (Americathe time arrived to begin thinking of offering courses in
constitutional law seems to be the last sub-field in outomparative constitutional law at the undergraduate level?
discipline still resistant to the comparative approach.) (At least one effort in this direction is underway.)

In 1998 John Finn and | publish@dherican Constitutional
Law: Essays, Cases, and Comparative N(Beston: West/
Wadsworth), one of the first attempts, we believe, to introduce KM LANE SCHEPPELE
students to the variety and richness of comparative (i.e.,
foreign) materials in the basic undergraduate course in
American constitutional law. We thought the time was ripe

to introduce a comparative perspective and to do so With ot ¢4 applaud Lee for putting the question of comparative
some consistency throughout the book. We tried to do thi§, o, the agenda for all of us. I think her call to debate in
in three ways: (1) by referring to comparative doctrinal,e neysietter is exemplary! And, as someone who made
developments and modes of interpretation in our originghe gyitch several years ago from the study of American law
essays to each topical chapter; (2) by including boxes (aboyif e study of law elsewhere, | want to second Lee's call to
90 altogether) featuring extracts from foreign cases, careful%ove to the study of comparative law. But | also want to

spliced into the text so as to focus on points of Specigly ot people to move carefully if they choose to follow this
interest; and (3) by raising comparative (as well as interpretive, .

and normative) issues in the notes and queries to each edited

case. Although the comparative materials are limited, Wepe American legal system is peculiar in the wide world of
think they are sufficient to provide a springboard for fresnaw, and generalizing from it to other systems can be

reflection on the meaning of the United States ConStitUtiorbangerous. Some institutions that we take for granted in
(We draw our materials mainly but not exclusively fromy,q s (the jury, the dissent) are also present in other legal
Germany, Canada, South Africa, and the European Court fsiems, put they mean something quite different from what
Human Rights.) they mean here. Comparing them is therefore not

) o o straightforward. Other institutions are wholly new when
The Comparative perspective in constitutional law has NQaany from an American perspective (the procurator, the

caught on as well as we had hoped, although the courgg,giitytional Court, the deputy state secretary for political
book is doing well enough to prompt West/Wadsworthysairs i the justice ministry) and understanding what they
seriously to consider a second edition, and this is where Wgy requires learning the logic of new institutions. Unless
would appreciate having the candid views of teachers Whge s immersed in the legal culture of a new place, one is
have seen the book or have used it in the standard colleﬁ;‘gﬂy to commit howlers - and it takes awhile to learn a new

course. legal culture. So comparative law should not be done on a

. . . hit-and-run basis.
We are interested in knowing whether the book over-

emphasizes the comparative dimension or whether it gets 4 yive an example of a howler that runs the other way, from
the way O,I an adequate presentation of American judiciglymewhere else back to the US, I recall reading a paper from
opinions? Alternatively, could more be done with, prijjiant Hungarian student of mine (who had never been

UNIVERSITYOF PENNSYLVANIA

comparative materials? We have been asked to considgfihe ys, but had read a lot about the American legal debates
including longer passages from foreign case law instead @fncerning affirmative action) in which she asserted that
confining it to short, boxed extracts. Our fear, NOWeVer, i¢imative action in the US was controversial because it
one of overload. After all, the book is designed for COUrs€g a5 designed primarily for disadvantaged Jews, who were
in American, not comparative constitutional law, just as Wjiscriminated against everywhere. She knew all about the
found it crucial in this book to give equally consistentypijosophical debates over affirmative action, but had the
emphasis to various interpretive and normative iSsues. ferents all wrong. This was a classic case of taking local
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knowledge (anti-Semitism in Hungary is never all that deegesearch done at a distance has the same problems, though
below the surface of public discourse and people of Africaie infrequency of examples where someone writes a book
descent are nearly absent) and projecting it to the new plaasing field notes gathered by someone else makes this a less
never realizing that the new context is wholly differentcutting observation. But in-depth interviews conducted by
Unfortunately American scholars are all-too-likely to commitesearch assistants, content analysis of distant news
the same sorts of mistakes in reverse. coverage, even archival research done by someone else who
does understand the local language pose the very same
Hit-and-run scholarship is unfortunately frequent amongroblems of interpretation if the researcher doesn’t know the
born-again comparativists. And there’s a good reason. Itsoader context within which to interpret the results. When
hard to learn a new language in order to conduct researchaimy methodology relies on remote instruments, getting
a new place, and law in particular is so sensitive to languagemparative phenomena “right” is problematic unless the
that it is very difficult to understand what is going on unlessesearcher knows more than the data literally say. It's hard
one actually understands words. While many of us haemough to interpret results well where the Pl is working in her
become accustomed to spending a great deal of time learnowgn home context — but it's virtually impossible to get it right
new software or new statistical tools, most of us are nethen the Pl doesn’t know what is just beyond the edges of
accustomed to spending the time it takes to learn netve data.
languages. If our field wants to encourage comparative
work, we should encourage long-term investments in gettirigpr example, in Eastern Europe where | work, someone might
the “cultural capital” to carry out research in the new placactually think that the Hungarian Justice and Life Party cares
also. about either justice or life or that the Russian Liberal
Demacratic Party is either liberal or democratic. Or that when
Thinking that one should know how to understand ththe Hungarian Constitutional Court said that property was
language of a new place does not necessarily settle tine lowest ranked value in the constitutional order, the Court
guestion of what methodological tools one should use t@as harking back to communist times. Instead, the Hungarian
study law comparatively. We are in a field that has a hugkistice and Life Party is the fascist party, the Russian Liberal
diversity in the methodologies we employ. Comparative worRemocratic Party is an extremely nationalist one, and the
should also be carried out using this diversity of methoddungarian Court was speaking in a world where almost all
that we find in American research. But here, too, there issaibstantial property was still state-owned. Putting a high
danger — and it's the danger that the remote control of datalue on property in the case before them would have
collection only compounds ignorance. prevented almost all later privatization which the Court
wanted to encourage. This is hardly a ringing endorsement
Much large-scale data collection is research by delegatiorof-communism. Oh yes - and I'd hate to see any of these
or, to put it differently, research by remote control. Thexamples from Eastern Europe coded along a liberal/
Principal Investigator (PI) in a large-scaleantitative data conservative continuum without a lot of specification about
collection project generally hires other people to gather, codehat liberal and conservative mean. For example, if
input and often run the models on the data. The PI theonservatism is about slowing down change, then the
interprets what the results mean. If the Pl lives in the cultu@mmunists are the most conservative party in that part of
from which the data are drawn or the Pl knows that cultutbe world. But that's probably not what most American
very well, then the interpretation is difficult but manageableesearchers have in mind when they think about
One can make educated guesses about what the data mesarservatism!
because one understands a great deal more than is in the
model. The model provides the opportunity for testingVhen we work in cultures where we know what things mean,
hypotheses generated by a knowledgeable literature is easy to miss how much goes into the interpretation of
figuring out in an exploratory way what is a sensiblelata that are not directly in the data set but are instead in our
explanation of the phenomena under consideration — but thackground knowledge. When we move to a new legal culture
information that goes into the interpretations is usually aeither literally or virtually - it's easy to miss what we don't
great deal more, wider and different from the knowledgknow is there.
literally coded into the statistical results themselves. One
needs to know more than the data to make sense of thdfinally, | want to make a point about collaborative research.
Hit-and-run researchers working in what is to them a neMany Americans move into comparative research by working
culture will have a hard time doing this. together with someone from the new culture. This is generally
a laudable strategy — certainly much better than collecting
This problem of needing to know more than is in the datata in the dark. A research collaborator who knows the
does not just apply to statistical methodologies. Qualitatilanguage and the culture can head off the worst mistakes and
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can help to educate someone who has newly come t@msure that their international collaborators have strong input
distant place. But there is a danger here too — the dangeimb the design of projects at the start, and that these
colonialism. I've written about this elsewhere at greatepllaborators have opportunities to further their own
length (see Gyorgy Csepeli, Antal Orkény and Kim Lan@tellectual agendas too. Then there must be recognition of
Scheppele, “Acquired Immune Deficiency Syndrome in thihe intellectual contributions to a project. Co-authoring is
Social Science in Eastern Europe: The Colonization of tiyge start; supporting collaborators for their own independent
Social Sciences in Eastern Eurodgctial ResearcB3 (2): grants for follow-on research is another. Ensuring that
487-510 (1996)), but the gist of that article is that Americangsearchers are paid not according to their country of
are in a very privileged position when they do researditizenship but according to their membership in a community
abroad. Americans have extraordinary resources fof equals matters too. And lobbying grants-making
collecting data compared with academics in many other pafésindations and agencies to broaden the scope of eligible
of the world. principal investigators helps as well, so that scholars in poorer
parts of the world have a chance to do research that responds
In Eastern Europe, for example, academics with worldwide their own sense of what is important.
reputations who would be full professors if they had made
their careers in the US cannot survive on their acaden@he practice that particularly irks me involves large-scale
salaries. To make matters worse, nearly all money for origirgidta collection in multiple countries, where a common research
data collection disappeared with the one-party state. So thetrument is distributed so that the results can be compared
“transition” in Eastern Europe has produced a large groggross countries. In this sort of research project, often the PI
of exceptionally gifted people who are willing to work on ds an American who hires local researchers to supervise the
(heavily discounted) piece-rate basis, doing research wilta collection in each country. In return for their service in
Americans — because they must supplement their meages data collection business, the local researchers are paid
salaries in order to survive. This sad fact has generatefbgtheir labor and given access in the end only to the data for
lot of collaborative research, and has created opportunitiggir own country. The large comparative dataset out of
for Americans to move into cultures that they did noivhich the most prestigious results will be generated is then
previously know in order to take advantage of theeserved for the distant Pl alone. This sort of research design
comparative turn. succeeds in reproducing exactly the sort of inequalities that
were present at the start: the Americans get all the credit for
But this is also an opportunity to remember the old sayingping “theory” (based on many cases), while the local and
that he who pays the piper calls the tune. And the reseapgorer researchers are confined in the international academic
questions asked and the data gathered in these newly pestking order to being “area specialists” who can only speak
parts of the world (to say nothing of the always-poor partgout their own locale. They, too, need the luxury of being
of the world) are disproportionately decided upon by thosghle to do comparative research.
with money, who are disproportionately foreigners to the
place of study. The local partner is often not treated as Boing comparative research requires local knowledge,
equal when it comes to deciding either what is interestingiigcluding local knowledge of the circumstances of one’s
do research about or which other countries would make f@ssearch partners. Knowledgeable and ethical academic
an informative comparison. So the local partner is called fasearch requires different preparatory strategies than one
only after the basic framework has already been decidatight use for research in one’s home country. So while |
upon, when “examples” are being sought, usually to testa@prove wholeheartedly of Lee’s call to comparativism, | want
theory generated elsewhere. These basic decisions alouidd, if it's not already obvious, that comparative research
the infrastructure of the research are often made by exacilyould involve more than academic tourism. And it should
those researchers who are broadly ignorant of the cultuiggolve also more than picking a place on a map and sending
into which their research dollars are now to be inserted. Tfgth agents to bring back data, the way that the traders of
result is not only badly designed research, but also a kindgzfrly modern times would venture forth to bring back silk and
intellectual colonization of the community of local scholarsspices from distant lands. We usually spend a lifetime learning
where the economics of dependency force these scholara@ut the culture we plan to write about when we write about
collaborate in the research efforts of those coming frogur own country; we should have enough respect for the
abroad without themselves being treated as equals in flaces to which our new research takes us to spend some
research process. time learning about them too. Only then can we take the
comparative turn —in the right direction.
How can American researchers working in new places be
sensitive to these dynamics? For one thing, Americans can

10 Law AND C OuRTS



of John Schmidhauser, and partly due to the contribution of
FINAL REMARKS his colleague, Alison Renteln, who teaches a course on

DONALD JACKSON “Cultural Diversity and the Law.” Howard noted also that his

new colleague, Jeffrey Sellers, is currently teaching an

undergraduate course on comparative constitutional law. |

must add that | have been teaching a course for several years
B “Human Rights in Comparative Perspective.” No doubt

Epstein piece, Albert Melone suggested that we ought cre are hundreds of pther _examplles.. It seems clear that
redesign the undergraduate public law curriculum to includB®"® IS rich fru¢ to be picked in our f|e;Id i onlly We take the
comparative constitutional law and comparative judiciaﬂme to engage in some comparative “shopping.

politics courses. The list serve moderator, Howard Gillman,

responded by noting that this was already being done at the

University of Southern California, partly under the influence

In other comments on the Law and Courts list serve on t

y- N
. ~

Law and Politics Book Review

The Law and Courts Book Review is an electronic publication of the Law and Courts Section of the American Political
Science Association. In the ten years since it was founded by the late Herbert Jacob of Northwestern University, it has
become the premiere review for books related to law & politics and law & society. LPBR now has over 1200 subscribers
around the world. Because LPBR distributes its reviews electronically (and then archives them at http://www.polsci.wvu.edu/
Ipbr/) we are bale to publish longer reviews sooner than most journals. Reviewers, authors, and publishers receive journal-
formatted paper copies of the reviews, just as for traditional book review journals. To subscribe, please send the message:
subscribe LPBR <your name - posts will not be sent to aliases> to LISTSERV@WVU.EDU
Section Members interested in contributing reviews should contact the editor, Richard Brishin, Jr. at Western Virginia
Universtiy: rbrisbin@wvu.edu.

Law and Courts Section Website

The Law and Courts website can be found at: www.artsci.wsutl.edu/~polisci/lawcourt.html

As one of the APSAs largest sections (with close to 800 members) the website is an excellent source of information for
upcoming conferences, section publications, and general section information. In addition, there is a working paper archive
and teachings and reserach materials and resources.

Law and Courts List Serve

The law and courts e-mail discussion list, aka “lawcourts-l,” is a moderated list that has been designed to promote discussion
and the exchange of information among scholars interested in the study of law and courts. It is also the official e-mail
distribution and announcement list for the Law and Courts Section of the APSA. Currently over 800 faculty and graduate
students are subscribed. The section invites faculty and graduate students from all disciplines who are interested in the
study of law and courts to participate. To join the converstaion send an e-mail to LISTPROC@USC.EDU (there is no need
to capitalize and you should leave the “subject” line blank). In the body of the message write:
subscribe LAWCOURT-L <your full name>

Your request will be sent to the listowner for final apporval.

LAWCOURTS-L is moderated by Howard Gillman <gillman@usc.edu>
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GIBSON VERSUS CASE-BASED APPROACHES:
CONCURRING IN PART, DISSENTING IN PART

MicHEAL W. GILES AND CHRISTOPHER ZORN
DEPARTMENTOF PoLITICAL SCIENCE
EmMoRrYUNIVERSITY

Introduction

Within the judicial sub-field, quantitative scholars typicallylemonstrating that the estimate of the relationship between
employ the judge or the case as the unit of analysis. Ifjugicial ideology and decisional behavior will vary depending
recent article in this newsletter entitled “Selecting Units Faipon the mix of activists and restraintist judges included in
Analysis: A Cautionary Note About Methods of Analyzinghe study. He shows that a sample of cases in which all of
Cases and Judges” Jim Gibson demonstrates that a resedeludges are restraintists would yield a coefficient of .2,
design that employs cases as the unit of anatyaisyield while a set of cases in which each of the judges is an activist
different results from one that employs judges. He concludesuld yield a coefficient of .7. “Much more problematical,”
“...that using the case as the unit is inherently flawed...” am@ notes, “are the instances in which the sample of cases
proffers the judge as the appropriate unit for analysis. Whitflects an unknown mix of activists and restraintists” (p.11).
we applaud Jim for raising this important and complex issue,
we find ourselves concurring in part and dissenting in pagiven the assumptions made in this example, the conclusions
from his conclusions. flow straightforwardly. However, it is important to note that
this and all other examples employed by Jim depend on three
We structure our comments around two questions that athditions being met: (a) the presence of an interactive
typically confounded in discussions of the unit of analysiglationship, (b) a link between the conditioning variable
What unit should be employed in the selection of phenomesad the case distribution and (c) the omission from
to be studied? And what unit should provide the basis f@fsearcher’s analytic model of the interactive relationship.
analyses and testing of hypotheses? Jim’s answer to hetkhe previous example, the effect of judicial ideology on
questions is the judge. While less critical of the use of cagfecisions is assumed to be conditionedilgy. (to interact
based selection than Jim, we think he makes a good argunyeitth) the judge’s position on an activist/restraintist
for using the judge as the preferred unit for selection. Wheyentinuum. It is not sufficient that case based selection
we disagree with Jim is with regard to the second questigimply restricts the range of a relevant independent variable
Instead, we argue that for many if not most analysis of judictal create the bias demonstrated in the exafmpl@at is,
behavior the case, or more precisely the judge-case (i.e. Wi@ther activists are over- or underrepresented does not
vote), is the appropriate urit. bias estimated causal effects absent an interactive
relationship. Moreover, for bias to occur differences in
Selection Based on Cases or Selection Based on Judgesjudicial caseloads must be related to the judge’s position on
the activist/restraintist continuum. If this assumption is not
Throughout his examples, Jim argues that case-based resaaret) then activist and restraintist judges contribute
designs are inherently flawed. While he offers multiplgroportionately to the case mix and, hence, should be
illustrations, all take the same logical form. The most extensigeoportionately represented in the study. Finally, while Jim
example is that involving the influence of judicial activism otloes not mention this point, it is evident that he is assuming
restraint on behavior. He assumes that the relationsktijat the analyst does not recognize there is an interactive
between judicial ideology and behavior is conditioned by tlefect and/or is unable to measure and model it. If the analyst
judge’s commitment to an activist or restraintist position. Hecognizes and appropriately models this interactive
posits that among activist judges the relationship is Y=.7*X+gslationship, the resulting parameters will be unbiased.
and among restraintist judges it is Y=.2*X+e, where Y is the
liberalism of the judge’s decisional behavior and X is the sum, we agree with Jim that there are conditions under
judge’s ideology. Jim proceeds to conduct a simulatiavhich a case-based research design will yield potentially
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misleading outcomes, but the frequency with which the thré@alysis Based on Cases or Analysis Based on Judges?
conditions necessary to produce this outcome actually occur

is uncertain. With this said we believe that their occurrend¥e agree with Jim that a research design that initially employs
is sufficiently probable to warrant caution in employing® judge-based as opposed to a case-based approach to
existing case-based data sets and in assessing the resulgelection is preferable. For example, if we want to study the
published studies that have employed the case approaeffect of judicial ideology on voting in civil rights cases, we
Most clearly, prudence recommends that analysts interest8ight begin by selecting a random sample of Federal District

in judicial behavior employ judge-based selection criteria igourt judges sitting during some relevant time period, say
their research designs in the future. between 1965 and 1985. Such a sample by itself, of course,

provides us with no information on the dependent variable.
But while we agree with Jim on this point, we would emphasiZealizing the difficulties in such data collection in real life, let
that simply adopting a judge-based approach to case selectiérsimply assume for purposes of exposition that we are able
does not eliminate some of the problems Jim attributes to fifeobtain case information, including outcomes, on every
case-based approach. For example, Jim recommends thage decided by our sample of judges during the time period.
«...the distribution of types of judges within case samplekor some of the judges the number may be zero, and they will
could be routinely conducted...(to)...provide some insightse excluded; for others the number may be quite small (one or
into the likely generalizability of the observed coefficientéwo) while for others the number may be substantial (perhaps
(p.13).” Such a recommendation is equally appropriate {&n or even twenty). In effect, we have multiple observations
judge-based studies. Obviously, a study based on a lafgemany of our judges. In this situation, while recognizing
random sample of the total population of American judgése problems associated with the small “N’s,” Jim’s
would provide a data set where the characteristics of tfRcommendation is that we create an aggregate score for each
judges studied approximated that of the population of judgégdge based on his/her votes.
In reality, however, we are unaware of any such study, at
least for non-collegial courts. More typically, judge-baselior several reasons, we consider this approach to be
studies are and will be spatially and/or temporally constraingefoblematic. First, assuming that cases are not randomly
focusing on selected geographic areas and/or time periodistributed across judges (and, as Jim notes, there is good
In those instances, before generalizing the results of sugi@son to assume that they are rdt)s important to control
studies to other sets of judges and/or time periods, researctiefsvariation in case characteristics. Doing this through
should examine how the sample of judges and their spatRgigregation encounters a fundamental problem of inference.
temporal context differs from the larger population of jucges-or example, while interested principally in the effect of judicial

ideology on outcomes in civil rights cases, we would want to
As an example of the inherent flaws in the case-base@ntrol for the types of civil rights claims heard by different
approach, Jim considers the likelihood that a case bageeges. Working at the judge level, this might involve
study that oversampled southern judges might find ideolodjjcluding in the analysis the percentage of civil rights cases
(measured by the partisanship of the judge) to be unrelatéésing racial discrimination claims (as opposed to, say, gender
to liberal conservative outcomes because “...Democrats apdsexual preference claims) heard by the judge. If we found
Republicans in the South differ so little in their ideologicaihat the percentage diberal decisions in civil rights cases
orientations” (p. 11). Of course, a judge-based design th#ds correlated with the percentage of racial discrimination
intentionally or unintentionally focused on southern judgeglaims decided by a judge, we would want to infer that there
would encounter the same difficufty.ikewise a judge-based is something about racial discrimination that contributes to
analysis of the effect of ideology on decisions in a state withe likelihood of a liberal decision. Moreover, we would want
disproportionately young and ambitious judges (to ude say that we had controlled for this effect in assessing our
another one of Jim's examples) may yield coefficients ¢gfrimary hypothesis by including the percentage of racial
questionable generalizability to the larger, more age diverdigcrimination claims as a variable in the model. But the
population of judges. Moreover, a judge based approa@&USéﬂ mechanism underlying the relationship between the
that fails to recognize and model an interactive relationshippe of case and the judgedecision and, hence, the
between ideology and judicial ambition will incorrectlyappropriate test of our conclusion, occurs at the case‘level.
misestimate the effects of each just as would a mis-specified
case-based approach. Thus, as actually implemented (&@g¢ond, interactions among case-level variables, or between
as opposed to an idealized random sample of the universg¢ase- and judge-specific variables, cannot be controlled for

judges), judge-based studies are subject to many of the s&@zh@xamined by aggregating to the judge level. One might
challenges and vagaries as case based studies. readily suspect that the effects of judge-level variables such

as judicial ideology may not be constant across case types:
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ideology might have little effect in traditional voting rightdf @n “unknown” interaction exists this approach has the virtue
cases but strong effects in cases involving affirmative acti@h.91ving you the same (wrong) answer that a judge- based
Such nuanced assessments of cross-level interaction are @figdysis would while maintaining the virtues noted above of
out by aggregating to the judge level, and the resultiig@se- based approach.

conclusions regarding the effects of ideology on decision- o
making, therefore, may be misleading. The Case for Caution in Case-Based Analyses

Third, non-case factors such as public opinion, and tHéhile we endorse the use of the case as the primary unit of
shifting liberalism of the Supreme Court or of the supervisifgalysis, we must also introduce a word of caution for those
appellate courts may impact the outcomes of cases an@gi€Pting our advice. The multilevel structure of the-case
condition the effects of judge and case factors on outconfeadsed approach raises a complex issue of statistical inference:
The impacts of ideology on outcomes, for example, may wBfW can one make statements about judge level effects when
be conditioned by the precedential and/or strategic factyfind the case as the primary unit of analysis? Most studies
associated with ideological control of the appellate hierarciyat have adopted the case-based approach have failed to
Moreover, the willingness of civil rights claimants to brin\%;cognlze and take into account the multilevel structure of
cases and/or to pursue their claims in the federal courts Wt data and its effects on statistical inference.

no doubt vary by such shifts in control, thus systematically S .

altering the nature of the case mix. Since such factors vihESsence, the problem faced by judicial behavior scholars
during the tenure of a judge, they are best captur@@ploying casdased analysis is analogous to one widely
analytically through a case-based analysis. More generdifjcountered in, for example, education research. Consider
this observation holds for the whole range of analysestiiis discussion of an example, taken from the Multilevel

which case-level factors are expected to interact with thddgdels Project:

operating at other levels of aggregation, including justice-
level influences in the U.S. Supreme Court (e.g. Maltzman
and Wahlbeck 1996), panelstbé-€ourts ofAappeals (e.g.
Humphries and Songer 1999), and others. Thus, even if a
researcher’s principal focus is on understanding the impact
of judicial characteristics (e.g. ideology, legal training, age,
etc.) on decision-making, a rigorous and nuanced assessment
of that relationship requires a case-based analysis.

For the preceding reasons, we advocate a two-step design
that first selects a set of judges and then employs a set of
cases decided by the judges as the unit of analysis. Does
such a design respond to Jim’s original critique of case- based
studies? The initial step of selecting on the judge can
overcome some of the potential selection bias that arises
from case- based selection since for the latter the probability
of a judge being included increases with the relative frequency
of cases decided. However, it cannot fully solve the problem
of an interactive relationship that is linked to different rates
of case patrticipation by judges. If judicial activism conditions
the effects of ideology and activists decide a higher proportion
of cases in a substantive area, both a case-based and judge-
based analysies will be affected. Our response to this is
twofold. First, whether analysis is judge-based or case- based,
the failure to specify the appropriate model (in this case an
interactive one) will result in misestimated effects, irrespective
of the level of analysis at which the inquiry is conducted. If
you have reason to believe that a relationship is interactive,
then model it as such. Second, if you have no theoretical
reason to expect such an interactive effect but simply fear the
possibility, then you can adopt a “balanced” design at step
two by including an equal number of cases from each judge.

“A well known and influential study of primary
(elementary) school children carried out in the
1970’s ... claimed that children exposed to so
called ‘formal’ styles of teaching reading
exhibited more progress than those who were
not. The data were analyzed using traditional
multiple regression techniques which
recognized only the individual children as the
units of analysis and ignored their groupings
within teachers and into classes. The results
were statistically significant. Subsequently,
Aitkin et. al. (1981) demonstrated that when
the analysis accounted properly for the
grouping of children into classes, the
significant differences disappeared and the
‘formally’ taught children could not be shown
to differ from the others.

This reanalysis is the first important example
of a multilevel analysis of social science data.
In essence what was occurring here was that
the children within any one classroom,
because they were taught together, tended to
be similar in their performance. As a result they
provide rather less information than would
have been the case if the same number of
students had been taught separately by
different teachers. In other words, the basic
unit for purposes of comparison should have
been the teacher, not the student. The function
of the students can be seen as providing, for
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each teacher, an estimate of that teacher’s
effectiveness. Increasing the number of

students per teacher would increase the
precision of those estimates but not change
the number of teachers being compared.
Beyond a certain point, simply increasing the

numbers of students in this way hardly

improves things at all. On the other hand,

increasing the number of teachers to be
compared, with the same or somewhat smaller
number of students per teacher, considerably
improves the precision of the comparisons”

(Multilevel Models Project 1999).

Perhaps the simplest approach, but one which is also quite
effective, is the use of “robust” standard errors (e.g. White
1980; Beck 1996). Robust standard errors work by adjusting
the estimated standard errors to correct for correlation within
units defined by the analyst. They are available in most
widely used statistical packages (e.g. SAS, Stata, etc.). Most
important, use of robust standard errors provides a simple,
easily implemented means of making asymptotically-correct
inferences about cross-level effects. Such inferences can be
quite different than those based on “naive” estimates, as we
demonstrate in the following section.

An Example

The analogy to judges and cases (or votes) is clear. W illustrate our points regarding cross-level inferences using
examine judge-level hypotheses, we first need a sufficiegiata on all civil rights and liberties decisions decided during
number of judges in order to obtain estimates of judge-levigle 1994-1996 terms of the U.S. Supreme Court. The data are
variable effects and to make inferences. For any specificawn from Spaeth (1998) and represent a recent natural Court.
judge, increasing the number of cases analyzed improves W analyze judicial behavior (here, voting) as a function of
estimates of case-level effects. Conversely, increasing ibleology, captured by the widely used Segal-Cover scores
number of judges improves our estimates of the influence (8egal and Cover 1989; Epstein and Mershon 1996). We also
judge-level variables. examine the effect of the presence of the U.S. arguing for a
particular outcome, and its interaction with ideology, as a
The intuition behind this is simple if we consider two extremmeans of looking at a simple interactive hypothesis. One
cases. On one hand, a study involving every case voi@ight expect that, whether due to institutional deference,
upon by a single justice can present a clear picture of thatality of advocacy, or strategic litigation decisions, the
justice’s voting behavior, including the effects of case-levglresence of the U.S. as a litigant might lessen the influence of
variables on his or her decisions, but can offer no evidenicieology on the justices’ decisions.
toward justice-level effects (e.g. background variables, or
ideology, if, as is commonly the case, ideology is assumedWe present analyses at two levels: the first, at the justice
be fixed for a given justice) on his or her vote. Conversely, &vel, takes as the dependent variable the proportion of cases
analysis based on all nine justice’s votes in a single case @awhich each justice voted in a liberal directibi=9). The
reveal (to a small degree) the effects of justice-level variablegcond analysis is conducted at the level of the justice’s
but tells us nothing about potential case-level effectgote (N = 1600), where the dependent variable equals one if
Generally, then, estimates of judge-level effects are improvek justice voted in a liberal direction in that case and zero if
by increasing our sample of judges, and those for case-lel@ or her vote was for a conservative outcome. The results
effects by including more cases in our analyses. of OLS regressions for the different analyses are presented
in Table 1. The first two analyses examine only the judge-
That said, the primary problem of cross level inference remaimevel hypothesis that ideology affects justices’ votes, and
How to obtain good estimates of judge-level effects in a cas@o characteristics of these results immediately stand out.
based analysis? As noted above, this problem arises becd#tigst, the estimated coefficients for both the constant and the
additional observations within a particular judge provide lesdeology variable are identical in direction and size, indicating
information on judge-level influences than wouldhat no bias occurs as a function of the level of analysis from
observations across two or more different judges. Modelgich the estimates are made. Equally important, however,
that fail to account for this decreased information wilhre the estimates of the standard errors: the “naive” (non-
generally (but not necessarily) yield downward-biasebust) standard errors for the vote-level model grossly
standard errors and overly optimistic inferences abouhderestimate the amount of variability in the coefficient
parameters. Happily, a number of methods for correctirgtimates. Relative to those in the justice-level analysis, the
such biases exist. Multilevel models (e.g. Goldstein 199bhadjusted vote-level standard error for the ideology variable
Jones and Steenburgen 2000) do so by explicitly consideriggalf that of the aggregate analysis 7.56, versus 3.59 for
the hierarchical structure of the data. Various kinds of partk justice-level model). Thus, failing to adjust the standard
and correlated data models (e.g. Hsaio 1986; Zorn 2000) afeors results in our being overconfident about the results of
also available to correct for the correlation of cases or votgg case-level analysis. However, when robust standard errors
within a particular judge.
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Table 1

Ideology and Litigant Effects on Supreme Court Merits Voting,
Civil Rights and Liberties Cases OT1994-96

Justice-Level Vote-Level Interactive
Variable OoLS OLS Model
(Constant) 0.518 0.518 0.558
[0.017] [0.019]
(.051) (0.048) (0.054)
Segal-Cover Score 0.227 0.226 0.275
[0.030] [0.034]
(0.063) (0.059) (0.063)
Conservative U.S. Litigant _ R -0.177
[0.041]
(0.042)
Segal-Cover Score - - -0.217
Conservative U.S. Litigant [0.071]
(0.035)
N 9 1600 1600

Note: Non-robust standard errors are in square braces; robust standard errors, clustered by justice, are in
parentheses. Vote-level analyses consist of 180 cases with an average of 8.9 votes per case. See text fore
details.

are used to correct for “clustering” by justice, the case-levehis example amply illustrates the danger of making statistical
and justice-level results are essentially identicald.82 and inferences about judges using the case-based approach
3.59, respectively). without taking the multilevel structure of the data into
account. Such inferences are problematic even for a collegial
A similar pattern emerges when we examine a model in whicburt, like the Supreme Court, where patrticipation rates are
ideology is allowed to interact with case-specific factorgomparable across the judges in question. Fortunately, the
here, with the presence of the U.S. as a party, arguing faiolust standard errors approach to cross level inference
conservative outcome. Once again, for the justice-levahployed in the example fortunately is equally appropriate
variable, the non-robust standard errors are too small bfoa courts, such as trial courts, where judges may differ
factor of two; cross-level inferences based on those estimatabstantially in the numbers and types of cases they decide.
would again be overconfident in the statistical significane@f course, no statistical approach will compensate for a model
of the observed relationship. Conversely, naive standahat fails to specify appropriately an interactive, or any other,
error estimates for the interaction term are too large, while tiedationship.
standard errors for the case-level effects remain largely
unchanged. The net result of failing to correct one’s standa@dnclusion
errors for cross-level variables, then, is to overestimate the
significance of ideology while underestimating that ofim Gibson has done all of us a favor by raising the issue of
ideology’s interaction with U.S. participation. units of analysis. Too often applied researchers undertake
their analyses with little or no consideration of the proper
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units for testing the hypotheses in which they are interestddnat said, we dissent from Jim’s blanket prescription in favor
or of the potential for making misleading statements aschjudge-level analyses. The aggregation necessary to the
result of incorrect cross-level inferences. Jim’s main point-conduct of judge-level analyses gives rise to a problem of
one with which we agree — that “selecting the unit is #@cological inference that can be avoided through
important theoretical issue” (1999, 13) cannot be overstat@¥aminations conducted at the case level. Such a research
and we have tried to delineate the circumstances under wHiéiategy also limits researchers’ ability to assess hypotheses
Gibson’s concerns should and should not be operati&.the case level, as well as those involving interactions
Additionally, the crux of our argument, like that of Gibson’spetween cross-level influences on judicial decision making.
is that researchers need to be cognizant of the units thégreover, the potential problems for cross-level inference
choose to analyze, and we agree with his general sentim@ggociated with case-level studies are easily addressed
that, to test judge-level hypotheses, analysts need sufficiétpugh the use of relatively simple, widely available analytical
variation in factors which vary only across judges, and thi@&chniques such as robust standard errors. Thus, we feel
this requires an analysis with a sufficiently large number 8#at, on balance, the benefits of case-level studies more than
judges to make estimation of those effects both possible dtfweigh the potential difficulties with such work.

reliable.

Notes

1 We appreciate the comments received from Jim Gibson on tHRintentionally eliminate from consideration judges outside of the
paper, and note that a full reading of the body of his work South. Non-southern judges might appear in the dataset, but would
suggests that his position on case based studies is somewhaf1°t .cpntribute to the study because they would have rendered no
more moderate than that presented in the article to which we &R@€isions.

responding.
7 Even for the U.S. Courts of Appeals, where random case

2 As we will argue, much of this analysis will involve both judge@SSighment occurs within circuits, considerable variation occurs across

and case-level variables. In such cross-level analyses of colleﬁ|57fu't5-

courts the unit of analysis is more precisely designated as the vote

which varies by both judge and case. Such analyses are compar%lﬁ-‘ée inferential problem here is exactly comparable to that of the
to those that use the country/year as the unit of analysis in cr&§@logical fallacy (e.g. King 1997). A district judge for whom 50%

national time series work in international relations (e.g. Hicks aRfi her cases involve racial discrimination may decide a higher
Swank 1992). percentage of cases in a conservative direction than a judge for

whom 75% his cases involved racial discrimination. This finding

3 Jim's example regarding northern and southern judges assufR&S not, however, tell us if this difference in outcomes is due to the
that the effects of ideology (measured by party identification) wilifference in case mix, since the first judge may in fact have decided
vary by region, and that northern or southern judges will appdf racial cases liberally and been very conservative on the gender
disproportionately in the case based sample. Likewise, his [&38€S-

example, focusing on youth as a surrogate for ambition, posits an

interactive relationship between age/ambition and ideology afdVe are as aware as anyone of the myriad difficulties with using
assumes disproportionate caseloads by age. OLS when one’s dependent variable is dichotomous. Nonetheless,

and without any endorsement, express or implied, of such an

4 King, Keohane and Verba (1994, p. 130-138 and Figure 4.1) ndaproach, we do so here to aid in .the comparability of estimates
that, “(B)y limiting the range of our key causal variable, we ma&€ross the different levels of analysis.

limit the generality of our conclusion or the certainty with which

we can legitimately hold it, but we do not introduce bias”. References

5 Jim is of course arguing that case based designs raise issu@gok, Nathaniel. 1996. “Reporting Heteroscedasticity-Consistent

both internal and external validity, while we are suggesting that the Standard Errors.The Political Methodologist(Spring): 4-6.

external validity of judge based studies may also be questior@aimpbell, Donald and Julian Stanley. 19@2xperimental and

(Campbell & Stanley 1963). Quasi-Experimental Designs for Researc@hicago: Rand
McNally.

6 For example, a judge-based approach that focused on behavi@pstein, Lee and Carol Mershon. 1996. “Measuring Political

school desegregation cases in the 1950's and 1960's would
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I WFLLESLEY COLLEGE
[ = g =

4 Wellesley College. The Department of Sociology is seeking candidates to fill a two year post-doctoral felloyship
provided by the Mellon Foundation. Applicants should have a Ph.D. obtained within the past five years and should
have an active research program in either comparative popular culture, or the sociology of culture, crime,|law, or
inequality. The Mellon Fellowship is designed to bring to Wellesley a recent Ph.D. who will develop pedagaggical
skills and conduct scholarly work before seeking a full-time teaching position. The teaching load is one course in
year one and two courses in year two of the fellowship. The Fellow will have an opportunity to work with fatulty

15. Wellesley College is an Equal Opportunity/Affirmative Action educational institution and employer. Applications
\_ from women, minorities, veterans, and candidates with disabilities are encouraged.
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BOOKS TO WATCH FOR
SuE Davis
UNIVERSITYOF DELAWARE

Christopher Banks’ (University of Akron)Judicial Politics underscoring the significance of the intermediate tier of the
in the D.C. Circuit CourtJlohnsHopkins University Press federal courts and demonstrating the extent to which the D.C.
was published in September 1999. The D.C. Circuit is a spectcuit shapes national regulatory policy at a time when the
de factoadministrative law court because the court wéederal judiciary is on the verge of undergoing significant
politically transformed in its jurisdiction, membership, anstructural change.
jurisprudence in criminal and administrative law after 1960.
Historically, the federal court is anomalous becauselnt American Legal Thought From Premodernism to
possessed “local” jurisdiction over criminal appeals in tistmodernism: An Intellectual Voya@§exford University
District of Columbia, the site of the nation’s capitol. DurinBress, 20005tephen M. Feldman(University of Tulsa), tells
the 1960’s, the D.C. Circuit earned a reputation as a libeha story of the journey of American legal thought remarkably
court that aggressively protected the rights of criminklom premodernism through modernism and into
defendants. In 1970, however, conservatives in Congress@ostmodernism in just over two hundred years. This
the Executive responded to the court’s activism by enactintgllectual history of jurisprudence stresses that ideas unfold
court reform that removed the court’'s authority over locaithin specific historical contexts yet move in certain
criminal appeals and substantially modified the court’s dockeirections partly because of the content and force of the
Although the bench’s liberal composition was still intaddeas themselves. Feldman first defines the general concepts
throughout the 1970’s, changing the court’s jurisdictiasf premodernism, modernism, and postmodernism, and then
caused the court’s docket to swell with regulatory cases dumxglains American legal thought as developing through these
a time of increasing social regulation by Congress. As theee intellectual periods, running from the nation’s founding
country became more conservative in the 1980s, the D.C. Cirtuibugh today. The narrative revolves around two broad
assumed more influence over administrative law, a judicial roleerrelated themes: jurisprudential foundations and the idea
that allowed it to take more active control over the federdlprogress. Much of the story of American jurisprudence
bureaucracy and, in the process, make it a leading court oftasts on the problem of identifying or doubting the
resort in regulation. foundations for the American legal system and judicial
decision-making. Premodern jurisprudes largely agreed that
The judicial politics of the D.C. Circuit caused the court {gatural law principles undergirded the American legal system;
evolve into a quasi-specialized court of administrative Ianodernists repudiated natural law and thus set forth on a
and, perhaps, a contemporary working model for reformiggest for some alternative foundation; and postmodernists
the circuit courts. Since the court wields consideratigw deny the existence of any objective foundations. The
influence over the subject matter of administrative law, soRious notions regarding foundations closely tie to shifting
have argued that the court ought to be reformed into a subjgehs of progress—ideas that entail a series of different
matter court in |Ight of the “caseload crisis.” If nothing E|Saefinitions of progress, different assumptions about the

this argument underscores the reality Congress shopdsibility of progress, and different hopes about how law
recognize that the D.C. Circuit has a unique place in #gyht contribute to progress.

intermediate tier of federal courts in debating the issue of
circuit court reform. Moreover, since the political

transformation of the court and its contemporary judicial rofgyrrest Maltzman's (George Washington Universitgames

has not been analyzed by scholars, Banks’ book is timghSpriggs Il (University of California, Davis), anBaul J.

because it is the first published book concerning the modgyahibeck’s (George Washington Universityrafting Law

D.C. Circuit that exclusively inspects the court's function agg The Supreme Court: The Collegial Gamilebe published

its political impact on the American administrative state. Itji$ June by Cambridge University Press. In the book, the

also only one of a handful of books that examine the kgythors use material gleaned from internal memos circulated

influence that circuit courts of appeals have in affecting legaiong justices on the Supreme Court to account

social, and political change in America. Accordingly, th§stematically for the building of majority opinions.

manuscript contributes to the study of law and courts Ritzman, Spriggs, and Wahlbeck argue that at the heart of
this process are policy-seeking justices who are constrained
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by the choices made by the other justices. By strategicaifjurisprudence. For example, what role do emotions ranging
using threats, signals, and persuasion, justices attemptréon disgust to compassion play in the decision-making
influence the behavior of their colleagues on the bengirocesses of judges, lawyers, juries and clients? What
Evidence derived from the recently released papers of justieasotions belong in which legal contexts? Is there a hierarchy
Brennan, Douglas, Marshall, and Powell is used to test tifeemotions, and if so, through what sources do we identify
authors’ theory of opinion writing. The portrait of thet? To what extent are emotions subject to change or tutelage?
Supreme Court that emerges stands in sharp contrast toHbes can we evaluate the role of emotion in such disparate
conventional portrait where justices act solely on the basimntexts as death sentencing, laws about same sex marriage,
of the law or their personal policy preferences. hate crime legislation, punitive damages or shaming penalties?
The essays in this volume reveal that the role of emotion in
these and other legal contexts is much greater than most of
Lucas A. Powe, Jr.’qUniversity of TexasJhe Warren Court us tend to think. This volume includes essays by Martha
and American PoliticéBelknap Press of Harvard UniversityNussbaum, Dan Kahan, Toni Massaro, Robert Solomon,
Press), which will be available in March, is consciously writteteffrie Murphy, Austin Sarat, Danielle Allen, Cheshire
in the tradition of Corwin, Mason, McCloskey, and Walter E2alhoun, William lan Miller, Martha Minow, John Deigh,
Murphy. Challenging the reigning consensus that the Warteithard Posner, and Samuel H. Pillsbury.
Court was protecting minorities, Lucas Powe revives the
valuable tradition of looking at the Supreme Court in the wide

political environment to find the Warren Court a functionin - - >
partner in Kennedy-Johnson liberalism. He argues that figrassment While Preserving Free Spefeeington Books,

court helped to impose national liberal-elite values on gro@rch 2000)Paul 1. Weizer (Fitchburg State College) argues

that were outliers to that tradition—the white South, rurdiat; as responses to the problem of sexual harassment have

America, and areas of Roman Catholic dominance. Pof°!ved, free speech and due process have become

discusses over 200 rulings including Brownincreasingly threatened. Because the Supreme Court has given

reapportionment, the gradual elimination of anti-Communid!e guidance, confronting harassment has been difficult and

domestic security programs, the reform of criminal procedur8@Phazard-The Supreme Court and Sexual Harassment
the ban on school prayer, and a new law on pornographyEXamines the crux between limiting workplace speech and
preventing sexual harassment. Weizer argues that the courts

need to clarify further the meaning of sexual harassment and

Susan Bandeg§New York University School of Law) has editeMPloyers need to clarify their own and their employees’
The Passions of LagNYU Press, Critical America SeriesSPeech and due process rights in the workplace. The book
Forthcoming January, 2000). This anthology of original essaggers a lucid examination of how the First Amendment has

by leading scholars of law, theology, political science, classfe¥0!ved in the past century, an investigation of comparative

and philosophy treats the role that emotions play, don't pl&j€as of unpopular speech, and an analysis of how sexual

and ought to play in the practice and conception of law an@rassment precedent has developed. Weizer concludes with
justice. Lying at the intersection of law, psychology arfgProposal for a less restrictive alternative that would prevent
philosophy, the emergent field of emotion theory raises sofid€ harassment while preserving free expression. Adding

of the most profound and interesting questions at the hef}Pther strong voice to the debate on sexual harassment in
America, this is an important book for our time.

The Supreme Court and Sexual Harassment: Preventing

SEND INFORMATION ABOUT YOUR FORTHCOMING WORK TO SUE DAVIS AT:
SUEDAVIS@UDEL.EDU
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The Conference Group on the Scient

will hold its 4th annual meeting on

University in Columbus, OH. We are particularly interested in researc
on comparative judicial politics but also welcome papers and posters
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©
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©

POLITICS

Those wishing to present research should send a proposal to Tom
Walker (polstw@emory.edu All proposals should include an

abstract of the paper or poster to be presented. Graduate students are especially welcome. Deadline for submissions is
April 25, 2000.

Travel and other expenses will be provided for a limited number of participants. For information on registration or the
conference more generally, email Lee Epsteps{ein@artsci.wustl.ejlor Greg Caldeirac@ldeira.1@osu.eduThe
Conference Group's web site, which includes programs from past meetings and paper archives, is at: www.artsci.wustl.edu/

~polisci/epstein/conference/
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— NATIONAL SCIENCE FOUNDATION ] The Law and Social Science Program at the National
AW AND SOCFAL—————————— Science Foundation invites applications for the posi-

SCTENCE PROGRAM tion of Program Director. This_ program fosters empiri-_
BIRECTOR ;:al research on_Iaw and law-like norms and system_s in
ocal, comparative, and global contexts. The appoint-
ment will begin on or about September 1, 2000 and will
run for one year, with the possibility of renewal for the following year. The Director manages the Law and Social Saiente Prog
providing intellectual leadership in its various activities, encouraging submissions, and taking administrative resgponsibility
evaluating proposals. The position entails working with directors of other programs and other divisions at NSF in developing
new initiatives and representing the agency in other settings. Applicants should have a Ph.D. or equivalent in onal of the soci
or behavioral sciences and a record of at least six years of scholarship and research experience. Applicants showdd also be ak
to show evidence of initiative, administrative skill, and ability to work well with others. More information about the sitio
available from Doris Marie Provine, the current direaipr¢vine @nsf.gqvelephone: 703-306-1762nd from William Butz.

The center for State Constitutional Studiesw at Rutgers Univ ersity-Camden

———CONFERENEE-ON——]| will hold a conference on “The State of State Constitutions” on May 4-6,
—FHE-STATE-OFSTATE— | 2000, in Philadelphia, Pennsylvania. The conference, whic h has been
CONSTITUTIONS underwritten by the Ford Foundation, will bring together scholars,

government officials, and interested members of the general public to assess
the strengths and weaknesses of current state constitutions, the changes
necessary to meet the challenges of the 21st century, and the prospects for state constitutional reform.

For more information about the conference, contact the Center for State Constitutional Studies at (856) 225 6625 or e-mail the
Center’s Director, Alan Tarr, at: tarr@crab.rutgers.edu. Information is also available at their website: www.camlawurtgers.ed
statecon

The Supreme Court Economic Review is

——SUPREME COURT ECONOMIC REVIEW —| accepting submissions for Volume 9, scheduled
—————CALLFOR SUBMISSIONS —— to be published in the Spring of 2001. The Review

is an interdisciplinary series that seeks to focus
economic and legal scholarship on the work of
the United States Supreme Court. The Review
was recently ranked 8th in the nation in an empirical study of specialized law reviews.

Contributions to the Review will typically provide an economic analysis of the situations and events that generated a case
or group of cases. They may explore the explicit or implicit economic reasoning underlying the outcome, or the economic
consequences of the Court’s decisions. Articles and commentaries dealing with the Supreme Court as an organization, with
the organization of the U.S. judicial system, or with other issues not directly tied to particular judicial decisionguaite also
welcome.

Peer review is an important feature of this publication. Accordingly, manuscripts should be submitted by September 15,
2000, accompanied by a cover letter indicating that the submission is being made on an exclusive basis. Inquires and
submissions should be sent to: Larry E. Ribstein, Editor Supreme Court Economic Review

George Mason University School of Law

3401 N. Fairfax Drive Arlington, Va 22201-4498

e-mail: Iribstei@gmu.edu; phone: (703) 993-8041
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Peter Lang Publishing, Inc., publishes three book series devoted

—CALL FOR MANUSCRIPTS—| o law, politics, and criminal justice.
| PETER LANE& PUBLISHINE 1| Submissions of book-length single-author and collaborative studies,

as well as essay collections are invited.

The series Studies in Law and Politics (edited by David Schultz,
Hamline University) explores the multidimensional and multidisciplinary areas of law and politics. Subject matters to be
addressed include but will not be limited to: constitutional law; civil rights and liberties issues; law, race, gendedgand ge
orientation studies; law and ethics; women and the law; judicial behavior and decision-making; legal theory; sociology of
law; comparative legal systems; criminal justice; courts and the political process, and other topics on the law anéthe politic
process that are of interest to legal and political scholars.

The series Teaching Texts in Law and Politics (edited by David Schultz, Hamline University) places special emphasis on
textbooks written for the undergraduate classroom. Subject matters of interest are those addressed in the Studies in Law and
Politics series above.

Studies in Crime and Punishment (edited by Christina DeJong, Michigan State University, and David Schultz, Hamline
University) is a new multidisciplinary series that will publish scholarly and teaching materials from a wide range of
methodological approaches and explores sentencing and criminology issues from a single nation or comparative perspective.
Subject areas will include criminology, sentencing and incarceration, policing, law and the courts, juvenile crime, alternative
sentencing methods, and criminological research methods.

All proposals, manuscripts, and queries should be sent to:
Phyllis Korper, Acquisitions Editor

Peter Lang Publishing, Inc.

275 Seventh Avenue

New York, New York 10001

Phone: (212) 647-7700

Fax: (212) 647-7700

phyllisk@plang.com

BOUNDARIES—OF Kent State University
May 1-2, 2000

AND ORDER | Purpose of the SymposiuBeginning with the 30th Anniversary of the May
IN A DEMOCRATIC 4, 1970 tragedy at Kent State, where four students were killed and nine stu-

SOCLET dents were wounded, the University plans to hold an annual scholarly sym-

posium focusing on the challenges of living in a democratic society. The
events of May 4, 1970 represented a clash between the sometimes conflicting
values of freedom and order , and thus it is appropriate to have as the theme of the inaugural symposium “Boundaries of Freedom
of Expression and Order in a Democratic Society.”

Keynote Speakers

Anthony Lewis, Pulitzer Prize Winning Columnist, New York Times

Cass Sunstein, Karl N. Llewellyn Professor of Jurisprudence, University of Chicago Law School
Kathleen Sullivan, Stanley Morrison Professor of Law and Dean, Stanford University Law School

For More Information Contact:
Dr. Thomas R. Hensley
Deparment of Political Science
Kent State University

e-mail: thensley@kent.edu
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Beginning and maintaining a career as a political scientist can be difficult. There are a number of critical concermhwith whi
the new scholar has to come to terms—how to interview, how to secure an initial placement, how to publish, how to generate
external grants, how to prepare for promotion and tenure, to name but a few. Ironically, despite their obvious importance,
these are issues on which advanced graduate students and junior faculty receive relatively little guidance.

Our aim in this short course is to provide practical advice to political scientists who are just entering academic litgsPresen
include current and former department chairs, placement directors, journal editors, NSF program officers, and other active
members of the section. In addition, a packet of the proceedings and some reference material will be available to.participants
Of course, these issues are by no means unique to the field of law and totats, we welcome the participation of
political scientists from any field of the discipline.

This short course will be offered as part of the APSA's 2000 annual meeting and held on Wednesday, August 30, 2000 from
1:00 p.m. and run until 3:00 p.m. Other specifics will be posted on the Law and Courts Discussion list. To join thendiscussio
list, send an e-mail tstproc@usc.edu. Please, leave the subject line blank and in the body of the message type: subscribe
lawcourts-I <your name>.

In the meantime, for more information feel free to contact Kevin T. McGuire, Department of Political Science, University of
North Carolina, CB# 3265 Hamilton Hall, Chapel Hill, NC 27599; phone (919) 962-0431; fax (919) 962-0432; email:
kmcguire@unc.edu.

To register, please send the following form and a $10 check (payable to the Law and Courts Section of the American Political
Science Association) to Reggie Sheehan, Department of Political Science, Michigan State University, East Lansing, Ml

48824.

//

Professional Development for New Political Scientists: A Short Course
Reaqistration Form

Name:
Institutional Affiliation:

Please send this form and a $10 check (payable to the Law and Courts Section of the American
Political Science Association) to:
Reggie Sheehan
Department of Political Science
Michigan State University
East Lansing, M1 48824.

For more information, please see the Chair’s Letter on Page 1
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