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FOREWORD • 2016 

Lee Epstein & Jack Knight* 

Knowledge in the social sciences develops and cumulates at a snail's pace-a small 
hypothesis here, a nugget of an idea there. That's why Elements of Judicial Strategy is so 
extrnordina1y. It's the rarest of rare: a breakthrough of the path-marking, even paradigm­
shifting, variety (though it took some time before anyone quite realized it). 

The story of Elements properly begins in the early 1960s when Professor Walter F. Murphy 
was in the midst of writing Elements. Back then political scientists were engaged in a debate 
over the study of judicial behavior-though "debate'' is way too mild. It was more like a civil war 
for the heart and soul of the field. On the one side were the old-guard legalists (Murphy called 
them "traditionalists") who had long dominated the disciplinary study of judging. Even more 
than many law professors of the day, the legalists favored a brand of Blackstone's declaratory 
theory: 1 Not only are judges supposed to "maintain and expound" the existing law, they in fact 
do so, deciding cases "according to the known customs and law of the land"2 regardless of their 
personal preferences. On the other side were the rebel behavioralist-quants. Armed with lessons 
from tl1e realist movement,3 social-psychological theories, large-n dataset<;, and fancy statistical 
methods, the behavioralists contended that we can best explain the decisions of judges merely 
by identifying their ideological (liberal or conservative) attitudes about the subject of the 
relevant case. The idea is that judges care less about applying the law than they do about 
etching their own policy preferences into judicial decisions. They are little more than "single­
minded seekers of legal policy,''4 and hardly the "depositories" or "living oracles" of law that 
Blackstone and the legalists posited.5 

This war-of-words played out at political science conferences and in the pages of our 
journals-with the battle between the legalist Wallace Mendelson and the behavioralist Harold 
J. Spaeth typifying the state of affairs. AB far as we can tell, it was Spaeth who fired the first
shot. In 1964, he published "The Judicial Restraint of Mr. Justice Frankfurter-Myth or
Reality?"6 Spaeth's focus on Frankfurter was no accident. At the time1 ''Frankfurter's
attachment to self-restraint was ratl1er emphatically asserted by the Justice's defenders, critics,
and neutral observers alike.", It huned out, though, that the observers got it wrong, or at least
so proclaimed Spaeth. His empirical analysis suggested that Frank'-fmter was no more a
restraintist than Justice James McReynolds-one of the four horsemen responsible for sh·iking
down ten federal laws (in whole or in part) between 1934 and 1936. On Spaeth's account,

Frankfurter too had no hesitation invalidating government action that he found ideologically
distasteful and upholding action that fit within his value system. The more general takeaway
ti·om Spaeth's paper, of course, was that ifFrankfmter-whose name had become synonymous
with judicial restraint-was not a restraintist, no one. was. It was all one big myth, yet another
smokescreen behind which justices mask their ideology.

The legalist Mendelson had had enough. Just three years earlier, Mendelson had written 
that Frankftnter was the model of restraint1 a justice "who would resolve all reasonable doubt in 
favor of the integrity of sister organs of government."8 Now this whippersnapper Spaeth was
chal1enging him in print and Mendelson wasn't going to take it sitting down. In the pages of a 
leading joumal in political science, he took aim at Spaeth and the other behavioralists, tearing 
into their methods and calling their conclusions downright "strange" if not "over-simple," 
"shallow," "mindless," and "limited."9 "Traditional scholarship, "Mendelson proclaimed, [is] 



more perceptive. "10 

When Spaeth shot right back11 and Mendelson responded in kind, 12 the journal's editor 
finally stepped in: 

[Mendelson and Spaeth] are obviously unable to convince each other but their exchanges 
may serve at least to titillate the profession. Since the controversy seems endless, the editor 
draws the line on further comments and responses to this provocative article!t3 

The editor was right. Spaeth and Mendelson would never see eye-to-eye, but, ultimately, Spaeth 
won the day-both with respect to the battle over the "myth" of Frankfurter's self-restraint14 
and the war over the general direction the field would take. Political scientists of today use both 
quantitative methods and softer approaches to analyze law and legal institutions. But few if any 
would outright reject the idea that politics-in the form of ideology-plays no role in the Court's 
decisions. 

Where was Professor Murphy during the battles of the 1960s? He wasn't standing on the 
sidelines, nor was he caught in the cross-fire; he planted himself firmly in the behavioralist 
camp.15 But his worldview was quite different from Spaeth's and other leading attitudinal­
behavioralists of the day, including Glendon A Schubert 16 and S. Sidney Ulmer.17 Although 
Murphy too believed that justices of the U.S. Supreme Court were policy oriented, he departed 
company with the attitudinalists in how justices go about achieving their policy goals. While the 
attitudinalists were busy applying social-psychological theories to judicial behavior18-arguing 
that liberal justices vote the way they do because they are liberal; and conservatives, because 
they are conservative19-Murphy found it implausible that justices reach their decisions, or 
make any other choices for that matter, in a vacuum. As he later described his thinking, 
Elements "took as a point of departure the individual Supreme Court justice and tried to show 
how, given his power as one of nine judges and operating within a web of institutional and 
ideological restraints, he could maximize his influence on public policy." 

And therein lies Professor Murphy's huge conceptual breakthrough. Elements was the first 
to offer a strategic account of judicial behavior.20 On this account (1) judges make choices in 
order to achieve certain goals (with the policy goal paramount in Elements21), (2) they act 
strategically in the sense that their choices depend on their expectations about the choices of 
their colleagues and other relevant actors, and (3) their choices are structured by the 
instih1tional setting in which they are made. Defined in this way, Murphy's account belongs to a 
class of non-parametric rational choice explanations as it assumes that goal-directed actors­
here, judges-operate in strategic or interdependent decision making contexts. (Elements 
focuses mainly on the internal context of judging-relations among colleagues; his Congress 
and the Court,22 another classic, stresses the external constraints placed on justices by the
legislature.) 

How and why the Elements framework forever changed the study of judicial behavior are 
interesting questions, and we'll get to them momentarily. It's worth pausing, though, and asking 
how Murphy came to it. We raise this because his fellow realists-behavioralists were all off in 
social-psych world, while he drew on economics. v\Thy did he depart company on this crucial 
dimension? 

In our discussions with Professor Murphy we asked him just that. He told us that ever since 
his days in the Marine Corps, he conceptualized the world in strategic terms. Just as no military 
commander can expect to win a battle without taking into account the position and likely 
actions of his opponents, he believed that judges can't expect to establish lasting policy unless 
they are attentive to the preferences and likely actions of actors who could stand in their way, 
including colleagues, politicians, and the public. 



The parallels between battles in the field and on the bench, though, were not immediately 
apparent to him. Indeed, in 1960

1 
when Murphy first started working in the papers of several 

justices-a major source of his data in Elements2�-he did not "know what he was doing." From 
various biographies, especially Alpheus Mason's Harlan Fiske Stone?4 he could see the 
importance of strategic behavior in 1he development of the Court's doctrine, but his ideas 
remained unformed. It was not until a year later, in 1961, wh.en lie was reading An Economic 
Theory of Democracy on a train bom1d for Charleston that the Elements framework "popped 
into his head." He now knew to what use he would put the judicial papers. (An Economic 
Theory of Democracy [1957], Anthony Downs' classic work on political parties, along with 
William Riker's The Theory of Coalitions [1962], played central roles in bringing the rational 
choice paradigm to political science.) 

Murphy understood he was onto something big or at least distinctive. In the preface to 
Elements, he wrote: ''Almost as jarring to some readers as quotations from private papers will 
be my use of terms which are familiar to economic reasoning and the theory of games but which 
are alien in the public law literature.''25 Perhaps that's why reactions to early drafts of Elements 
were not especially favorable.26 Murphy told us that bis colleague Mason thought Elements'
emphasis on behind,the-scenes maneuvering on the Court was "going to stir up snakes"; 
Schubert was dismayed that Murphy was culling stories and cases from the justices' papers 
instead of setting up hypotheses, systematically mining information, and creating large-scale 
datasets to test them. 

And, yet, once Elements appeared in print, a few scholars found aspects of the work 
attractive. Or at least attractive enough to continue in its path. Particularly noteworthy was 
Howard's analysis of ''fluidity,"27 which attempted to provide systematic support for one of 
Murphy's key observations: judges "work" changes in their votes and "permit their opinions to 
be conduits for the ideas of others" through "internal bargaining."28 Howard's methodology was 
similar to Murphy's in its reliance on a small number of important cases, but Howard cast his 
argument in general terms: "It may come as some surprise to political scientists how 
commonplace, rather than aberrational, judicial flux actually is."29 He further claimed that 
"hardly any major decision [is] free from significant alteration of vote and language before 
announcement to the public."�u 

Howard's article was not the last of the early post-Elements pieces. Into the next decade, 
political scientists applied theories grounded in assumptions of rationality (especially game 
theory) to study opinion coalition formation3 1 and jury selection.32 By the 1970s, there had been 
enough work invoking game-theoretic analysis, in particular, that Brenner wrote a bibliographic 
essay devoted exclusively to the subject.'tl 

A glance at the works on Brenner's list, however, reveals that most were not explicit 
applications of game theory or were conducted in the late 1960s, just after Murphy published 
Elements. The collective shrug in the 1970s and 1980s seems to have reflected the view that 
Elements, while a good read, did not advance the project of illuminating judicial behavior. Far 
more valuable, political scientists apparently thought, were "determinants" of the judges' 
decisions follmving from the social-psychological theories (none of which acknowledged a 
strategic component to decision making).34 The data tell the story. Within a decade of the 
publication of Elements, papers adopting variants from the social-psychological paradigm 
accounted for 60% (16 of 27) of the articles published in the American Political Science Review, 
the discipline's (then) flagship journal.�-' During that same period, only two essays attentive to 
rational choice appeared-one of which was a critical assessment.36 



But why? Why did scholars so fully embrace the social-psychological paradigm and so fully 
ignore the sort of strategic analysis Murphy conducted in Elements? Two answers come to 
mind. The first is from Schwartz who pointed to the lack of equilibrium predictions: Murphy, he 
claims, "only identifies strategies that might be pursued under some circumstances. Often such 
a pronouncement is immediately followed by a disclaimer that the contrary strategy might be 
more appropriate in other circumstances. The problem is that he derives no tight predictions 
about exactly when we should expect to see certain behaviors as opposed to others. '':�7 

There's some merit to this view. In direct contrast to other early advocates of rational choice 
theory, including Downs, Murphy did not write down any models and deTive equilibria that 
others could go out and test-as did a multitude of scholars with the predictions in An 
Economic Theory of Democracy. Even more to the point, Murphy's "predictions" were a good 
deal more ambiguous than those offered by early adherents of social-psychological approaches. 
Compare, for example

1 
a Murphy hypothesis with one offered by Schube1t: 

Murphy: "When a new Justice comes to the Court, an older colleague might try to chann his 
junior brother."J8 

Schube1·t: "In accordance with modern psychometric theory, which generalizes the basic 
stimulus-response point relationship, Supreme Court cases are h·eated as taw psycho1ogical 
data .... Each case before the Comt for decision is conceptual ized as being represented by a 
stimulus 0) point .... The combination of the attitudes of each justice toward these same 
issues also may be represented by an ideal CO point. ... Obviously how the case will be 
decided will depend upon whether a majority or minority of the i-points dominate the j­
point. If a majority of i-points dominate, then the value or values raised in the case will be 
upheld or supported by the decision 'of the corut'; and if, to the contrary, the j-point 
dominates a majority of i-points, then the vaJue or values raised will be rejected, ... "a<J 

And, yet, scholars were able to glean predictions from Murphy's work and did attempt to 
test them. This was true of Howard's work on vote fluidity and, we might add, it is true of the 
more modern crop of strategic work, much of which explicitly identifies Elements as its starting 
point-including our own The Choices .Justice Make.4° In other words, Murphy may not have 
laid out predictions as boldly as did other rational choice theorists or those advocating variants 
of the social-psychological model. But within his work were plenty of intuitions that others 
could use to develop models, tease out empirical implications, and ultimately test against data. 

If it wasn't the lack of precise expectations that led to indifference toward, if not downright 
rejection of, s b"ategic accounts, what then? We believe the explanation lie&in the very nature of
those tests and in the results they generated-an explanation, we ·think, that is a more faithful
representation of the tenor of the times. As we already noted, and as Murphy made dear to us, 
during the 1960s the great battles in the field of judicial politics were not between proponents of 
the rational choice and social-psychological models but between "traditionalists" and 
''behavioralists": between those who believed that social scientists should develop realistic and 
generalizable e,q:,lanations of social behavior and those who did not; and, increasingly, between 
those who believed scholars could quantify behavior and those who did not.41 To be a scientist 
in the field of judicial behavior by the 1970s was to value data and to believe in the power of 
statistics. For this reason it isn't surprising that scholars working in the social-psychological 
b"adition triumphed over their strategically-minded counterparts: As early as 1941112 bnt with 
particular force in the 196os;13 they claimed to have boatloads of systematically developed data 
to support their hypotheses. In other words, unlike Murphy (and Howard), they shwmed 
detailed analysis of particular cases (the modus operandi of the "traditionalists") and instead 
focused on large samples of Court cases-the dispositions of which they claim to predict with a 



good deal of st1ccess. 
But there's more: Just as scholars were asserting that hypotheses following from the social­

psychological model held up against rigorous data-intensive investigations, they were also 
arguing Murphy's strategic account did not withstand similar scrutiny. A critical work here is by 
Brenner,44 which reassessed Howard's contention that voting fluidity was rampant on the 
Court. Brenner compared votes cast in conference with those in the published record for 
"major" and "non-major" decisions. Although he found minimal change in case disposition 
(about 15%), his results for vote shifts were rather dramatic: In 48% of the major cases and in 
59% of the non-major cases did at least one justice change his vote. Still, Brenner concluded 
that Howard (and, by implication, Murphy) was largely incorrect-that, in fact, considerable 
stability exists in voting. And it was this interpretation of Brenner's work that became the 
prevailing wisdom among political scientists. (Though no longer. Subsequent work has shown 
that Murphy and Howard got it right.45) 

Given Brenner's own rendition of his study, given the massive amounts of data analysts 
gathered to support the social-psychological model, and given the significance political 
scientists in this field attached to large-scale statistical studies, it is easy to understand why 
follow-ups to Elements-studies grounded in assumptions of rationality-failed to make any 
substantial showing in the political science journals of the 1970s and 1980s. 

So what happened? How did Elements move from a one-off "good read" to the path­
marking, paradigm-shifting work we now know it to be? Elsewhere we have recounted possible 
answers,46 but to us one stands out: data. If large-n studies explain why Murphy's strategic 
account failed to gain traction, they also account for its reclamation. Beginning in the mid-
199os but with particular force in the 2000s, the big data studies, by political scientists, 
economists, and legal academics, started to appear: at first in a dribble and then in a downpour 
but all providing systematic empirical support for the plausibility of Elements' assumptions and 
implications. Nearly three-quarters (17 /23) of the articles published on judicial behavior in the 
American Journal of Political Science (today's flagship journal) over the last ten years (2005-
2015) adopt a strategic account in full or part. Because a more complete reversal from the 1970s 
into the early 1990s is hard to imagine(!), we have dubbed the 2000s forward as nothing short 
of a strategic revolution in the analysis of judicial behavior.47 

In the early part of the revolution work tended to focus on U.S. Supreme Court justices, as 
did Elements and as did The Choices Justices Make. There were studies on many of the topics of 
concern to Murphy: forward thinking,48 agenda manipulation,49 opinion assignment,s0 and 
opinion writing,s1 as well as research on relations between the Court and the elected branches of 
government.52 

This work continues today.53 But as the strategic revolution took hold other U.S. courts 
moved to the fore. There is now a substantial body of literature on the behavior on the U.S. 
Courts of Appeals and state supreme courts. Research on the federal circuits tends to focus on 
so-called "panel," "collegial," or "peer" effects, asking whether the case's outcome (or a judge's 
vote) would have been different had a single judge, and not a panel, decided the case54-and, if 
so, why? Murphy would have appreciated one answer: Because appellate judges worry about the 
Supreme Court (or the circuit en bane) reversing their decisions, a judge on a panel who shares 
the preferences of the Supreme Court or the circuit (but not the panel's majority) can constrain 
her colleagues by threatening to blow the whistle on would-be offenders.55 Work on state courts 
asks whether elected judges must attend to their constituents to retain their jobs. There is 
plenty of evidence suggesting that they do, whether by holding for in-state plaintiffs to 
"redistribute wealth" from out-of-state businesses to the plaintiffs56 or by ruling against 
criminal defendants on the theory that the public doesn't like judges who appear soft on 



crime.57 

Happily, Professor Murphy lived long enough to see the impact of Elements on the study of 
the behavior of U.S. judges. We only wish he were around today to appreciate the global reach 
of his work. Scholars in the United States and elsewhere are now adapting his framework to 
study courts in virtually every region in the world, from Europe58 to Latin America59 and from 
Asia60 to the Mideast.61 As a great student of comparative law and legal institutions, Professor 
Murphy would have appreciated, and most certainly would have contributed to, this latest 
extension of this work. Equally without doubt he would have reveled in all the social scientists 
and legal academics so inspired by his sheer intellect, insight, and elegance-including, we 
hope, the two of us. 

Footnote 

• Lee Epstein is the Ethan A.H. Shepley Distinguished University Professor at Washington University in St. Louis. Jack
Knight is the Frederic Cleaveland Professor of Law and Political Science at Duke University. In past work we have
explored Walter F. Murphy's many contributions to the study of law and legal institutions. See, e.g., Lee Epstein & Jack
Knight, "Toward a Strategic Revolution in ,Judicial Politics: A Look Back, A Look Ahead," 53 Political Research
Quanedy 625 (2000), and our "Walter F. Murphy," in Nancy Maveety, ed., Pioneers of Judicial Behavior (2003). For
this Foreword we drew on these works, as well as on interviews we conducted (and many conversations we had) with
Professor Murphy. We hope he would approve of our interpretation of the events leading up to Elements, its reception,
and its ultimate impact, but we need to be clear: it is our interpretation, not his.




